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and hook up their phones?

A: They — some of them did thar. Others,
when they were moving . or building a new place,
started having them wired to accept these alternative
units. It was -—— excuse me — sometime about that
time that they started these phone center stores —

Q: Who did? _

A: — which — the Bell system, which would
sell you the shell and lease you the innards, trying
to persuade you not to go out and buy all of these
fancy competitive phones, that you really could have
what you wanted, as well,

Q: That was about the time that you bought
your Mickey Mouse phone?

A: Right

Q: Al right?

A: Yes.

Q: Now, the — let’s go forward here now and
let's talk abour compertition, okay? How did this
competition develop? How did it work? What
percentage of the market was grabbed by these reraii
sales?

g
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A: 1 — in 75,76, the answer is I don't
know.They grabbed some — I would say a small
percentage, a very smail percentage.

Q: Why did they only grab a small percentage?

A: For a couple of reasons. One is that it
wasn't easy to hook up a phone and, two, is that
the — the phone instrument itself was frequently
bundled. Three was that some state tariffs required
you at that point to take the phone from the phone
company and, four, was even where it was optional, it
was still offered at a sufficiently low rate so it
was very hard to be competitive with it.

Q: Okay.Let me — let's walk through all of
these.The first ohc, Ithink you said, is that it
was a little bit difficult to hook up.

A: Yes.

Q: Did thar change in years to come?

A: Yes. Yes, it did.

Q: So it became easier to hook up?

A: Yes, I mean with respect to — to both

{211 the — the installation of the jack yourself, it .
22 became something that anybody handy ¢ould do, and

tn with respect 1o anywhere that had a medutar jack
@ there, it became at least as easy as plugging in an
@ electrical appliance.
W  Q: What changed abour the hookup from *75 to
5 '847
&  A: What changed was the introduction of two
m types of jacks. One was — I think it is 2 four-
@ prong and the other was the module.
m Q: So the — the introduction of different

pa jack technology made it easier?

n1 A: Yes.The modular was — is;as I say,a

(171 dramaric change.

ral Q: What was the first jack that was available

pa in ‘757

ps A Ithink it was a four-prong.

ps; Q: And you think that was a difficult one as

117 an obstacle to sale? '

png A Oh, yes. Yes.

g Q: Okay.And what was different about the

o second or subsequent jack?

len  A: The modular, is, as I say, is 2 basic —

122 there is no wiring or anything. It is a plug-in. It

i1 is simpler than a — an elecrrical plug, less

i

| @ threacening,
m  Q: When did that jack, second type jack, come

) into play?

@ A:Idon't know when it was first introduced.
5 I guess very late seventies.

m Q79

@ A '78,79.

@  Q: Okay Was there a dramatic change in the

[{0) competition when that modular jack was introduced?
(1) In other words, did the number of CPE sales go
2 through the roof when they introduced that jack?
13 A: Not immediately. It took a while for

14 people to sort of gear up to meet it but I think

{15) there was significant investment in entry into the
(e CPE business thereafter.

p1m @ So when did the sales start increasing?

pg  A: Sales by non-Bell system or sales by Bell

s system? I mean at the —

ey  Q: Either one.I'm talking about — I'm

21 talking abour sales.

g A: Okay. Sales by Bell system, | — if | had
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{1 to make a guess, I would guess probably started
1z around "77 and accelerated after '78.

@ Q: All right. So give me the percentages of

«) sales as an erosion of the lease base for each year
{s) after that.
& A:I-— Idon't know.I guess about 10
] percent a year, .
g Q: 10 percent of the — of the lease base was
@ disappearing a year?

pag A: Yes.

T Q: So what? About, what, eight or nine, 10

1z million people a year were leaving?

pa A Yes, with new people coming on. .

(4 Qi Okay What abourt the Bell Operating

(:5 Companies iease space? How much of it was ieaving a

e vear?

¢ A: This at the time was all Bell Operating
1ra] Companies lease space.

rg Q: In what year are you ulking about? "77?
o 787

2y Al Yes.

2 Q: Weare talking. about Bell Operating

113 Cornpanies.

@ A: Up through divestiture.

B Q: All right. Now, you think maybe 10 million
# people a year are buying phones and getting cut of
15! the lease.

81  A: I — yes, that would be my guess.

m  Q: And thar was steady for what period of

) time?

©  A: Iwould think it would be accelerating

(0] from — if the period we are locking at now is '78
ny through "84 —

1z Q: You are starting at 75.

3 A: Oh.
141 Q: You started in '75.
s A: Very low in '75 1o '78.
(e & Low? How many numbers?
nn A Idon'tknow.
Q

1] : Do you know what a diffusion or an adopﬁon
l1s] process is?

o) A: A — I'msorry?

21  MR.BENNETT: Objection to the form of the

[22] question.

Page 310

Page 311
1 BY MR.TILLERY:
2 Q: Do you know what an adoption process or
@ analysis is? Have you ever heard of that?
#  MR.BENNETT: Objection.
5 THE WITNESS: Vaguely familiar but I could
# not tell you what it is.
n BY MR.TILLERY:
g Q: In your regulatory economics, have you ever
@ taken that into account?
o A: The adoption?
1y Q: Yes, the adoption process.
nz  A: If you mean by it the pace at whicha mew
i3 technology will penetrate, the answer is yes,
14 although not through a formal analysis that called it
1 a diffusion or adoption process. If it is something
g different, the answer is I don't know but, once
{17 again, not by referring to it as the diffusion or
(18] adoption process. '
e Q: All right. Well, let’s say that it is, in
zo; fact, the rate by which new technoelogy is purcha_.scd.
121 Okay? .

e A: Uh-huh.

Page 312
1  Q: When would the b¢gi.rming of the adoption . ' ‘
= process take place herc in this case?
m  A:'7S, probably. ‘
w Q757
®  A: Yes.Imean it is — it is hard because )
# the technology — you say if it is the addption ofa
m new technology. I'm not sure how to define what is
@ the new technology here. We had a continually
@ evolving range of technologies. I think one probably
110) could characrcrizcl competitive non-Bell CPEas a
111 technoiogy. One could characterize modular plugs as
171 an additional technology. -
3 Q: Would phones — would you call the sale
4 phone versus 4 leased phone new technology?
ns  A: No, I wouldn't say that's 2 technology.
6] The — an answering machine combined with a phone [
1n would call a technology — 2an answering machine
s81 probably would be 2 new technology.

um  Q: Would call the sale of 2 phone an

{20 innovation versus the lease of a phone?
11 MR.BENNETT: Objection o the form of the
22, question.

Page 309 - Page 312 (80)

Min-U-Script® McCorkle Court Reporters (312) 263-0052




Y

as.

By

=

i

]

ERE e

o

Charles Sparks v.

- Albert Halprin

Lucent Technologies, Inc. April 8, 2002
Page 297 Page 209
i had dropped off and it was down to about, say, 55 to m A Yes ) '
@ 60 percent or so of that number but — m  Q: All right.Is it your view thatthe 110
m Q: Do you know what number by percentage . @ $2-permonth charge that the Bell Companies charged
W dropped off each year thereafter? 1| for consumer peak CPE in the carty 1980s was an
s A:Icerminly couldn't tell you that today. @ artficially low price?
# I — I know I have seen in at least one appendix, [ &  A: Yes.
m think it was of onc of the — the expert reports of m  Q: On page 6 of your report, you state, *If
@ your experts, numbers, but I don't even know if that t the price for a product is held artificially below
® was for every year. I think it was for z few years, ) its market price, competition simply cannot deveiop

po  Q: Why was it that the number diminished on a
14 fairly regular basis in your view after '86?

rnz MR.BENNETT: Object 1o the form of the

[13 question. )

pay  THE WITNESS: For a number of reasons. One

{:g is thar each ume somebody movéd, they were — the
1] embedded base would go away.

(7 BY MR.TILLERY:

g Q: My — I'm only tualking about embedded base
{39] CuSIOMETrS Now. :

o A: Yes, so any time somebody moved, they were
iz11 stopping an embedded base customer for that piece of
=3 cquipment. Wherever they were, it was no longer

[
1121 probably would say, “full competition,” but yes.
(13 7
{14]
18]
(8
17
[18)
119)
{ro!
21
==

no for that product.” Is that correct?

A: For — yes, the answer is yes, although I

Q: Well, you didn't say, “full competition,”
did you? o

A: No,Isaid it can't develop and it can't
develop fully.

Q: So you said if a product is heid
artificially below its markets price, competition
simply cannot develop for that product.

A: Yes, it can't develop, yes. .

Q: Okay.You must believe that there was ot
a lot of competition prior to the AT&T breakup;

L Page 298
ni .fhcrc.Thcy — they weren't taking it. There were

12 Iots of moves. The second is that AT&T, once again,

@ exactly as we anticipated, had fairly regular price

2; increases and that because there were lots of

| substitutes available at any price level, fewer and
fewer people wanted to ke it It wasn't that

6]
14}
8]

people wanted to lease. It is how many people wanted
10 lease at any given price and the higher the price
is, the smaller the percentage of people would want

9]
{10)
[11]

to lease at that price.

Q: On page 5 and 6, I think, bottom of 5, over
117 to the top of 6 of your report, you state thar,
113 “Prior to the AT&T breakup, state public urility
n4 commissions had adopted regulatory policies that
required AT&T to provide CPE 1o telephone customers
at aruificially low prices”; correct?

1

[1€]

| ®

{15)
{16]

Page 300

right?
A: I believe it was underdeveloped

8]

compectition. It didn't deveiop.
Q: Well, if competition didn't develop, then

3]
4]
{8
[6]
Yyl

it is not competition, is it?

A: No.ltis — it is not full competition.
That's why I use the word “develop.”

Q: Why don't you tell me what —
m A: "Develop” means mature or reach full
po flower. .
rm  Q:Soarewenowina Qﬁah‘tativc state of
(127 competition; is that what you are telling me?
pa1 A: That's what the FCC always — absolutely.

114} The FCC — the FCC has always, and [ know I refer to

this in one of the earlier bits of testimony, saying
that competition is not a binary yes/no decision from

A: Yes. ici i
tn 5 CZ 11n the public interest perspective. The FCC has never
: An ' ; right? - i i
(18 g Itha-t 5 COTTECE, n.ghr. . ey viewed it that way. It has viewed developing degrees
18] A es. thmk T have mine brokenata s of competition with different regulatory approaches
120 different point but the — the one that I have going o) that look at the fine distinctions or the conu'nuum-
{21 over is this meant that price but — fz1) rather than a ves/no decision.
ez Q: Bur thar' '
; ur that's a correct statement? z  Q: Well, tell me, then, prior to '84 whar the
McCorkie Court Reporters (312) 263-0052 Min-U-Script® (77) Page 297 - Page 300
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M competition was for lease CPE.

= A: Sold CPE.

@ Q: Sold CPE?

W Al ch

B Q: Okay.Tell me how that was working out.

s Explain who was in that market. By the way, when did
 thart stary?

®m  A: Well, residential CPE, as a practical

g marter, I think, started with the — the Part 68

o) certification proceeding that let people certify

11} equipment that could be connected directly to the

1z network. That would have been around ‘75, '76.

(t3) The — prior to that, it was possible to attach CPE
114 to the nerwork through what was called a PCA,
'8} protective coupling arrangement, but the extra
18 expense and trouble of thart, I would say,as a

17} practica! matter, eliminated that from the

pe residential marketplace.

pg  Q: So competition started in *75 or "76?

e A Yes. _
21 Q: Okay.Tell me what that competition was.
£z A: It was a number of manufacturers who had —

) Page 302

141 who offered 2 fairly good range, an increasing range

@ each year, of competing units.

@  Q: This is Radio Shack and this sort of —

w  A: Yes, Tandy — whar's interesting is, as I

5 sit here,Ilook at a Radio Shack thing there and

() they are a purveyor of CPE and I look at Sony and

m they are a purveyor of CPE. .

® Q: Were they in '75 and '76?

@ A: I'm not sure when Tandy entered. Tandy, )
na you know, by 1980, was 2 provider of such equipment.
n1 And there were lots of almost house brands. By the
(12} kate seventies, pcople started manufacturing this,
i3 primuarily in Asia, I think a little bit in Mexico but
re) primarily in Asia, and these started with Part 68,

g started to come in. There were a lot of issues about
ng what could get certified.

1n  Q: Okay.Then let's start with the first year

(e this competition began. Was it ‘75 or was it '767.

19 A: Idon't know. o o ‘

eo;  Q: Let's pick '75. Okay? You pegged that to .

1 the time when they could put their phones, purchase
22 the phones, on the nerwork.

®

[a
1]
ng
13]

(4

{08

(18l
I
18]

1¢]

R1
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A: Directly withour 2 PCA. -

Q: Right. And there was no real significant
financial impediment to connecting up.They could go
out easily, go to a phone — go to an electronics
store, go some other place, buy a phone and hook it
up to their system and do it legally; correct? Could
they do it then?

A: Yes. Once it was — any Part 68 device
could be hooked up to the network legally so — it
would not be certified but at that point you had to
get an appropriate jack that would be able to handle
it. -

Q: All right Now, let's take these customers
of the Bell Operating Companies at that moment in
time who are going to subsequenty become the
embedded base customers of AT&T in January 1, '84;
okay?

A: Uh-huh,

Q: Are you with me?

A: I think so.

Q: How many of them were there in 757

A: I don't know.

1

131
4]

18]

(81

=
na
01}
13
(3
[14]
(18]
116)
(17
(18]
(15}
{20)
(21]
2

) Page 304
Q: Were there more of them in 75 than there™”
were in '84 or less? ' o

A: Are you talking about accounts or —

Q: Both.You pick. - ‘

A: Okay.] — 1 would suspect that there were
fewer instruments in '75 than there were in '84.

Q: When you say, “fewer instruments,” you are
talking abour that were subject to phone lease
accounts?

A: Yes, the units themselves rather than the
number of accounts —

@Q: Right.

A: — number of customers.

Q: Okay. Were there — wert there more
customers in '75 or fewer customers than compared to
‘847

A: Intcresting question. The answer is |
don’t know. I guess more bur I don't know.

Q: All right. Now, telf me how this
competition started. Started through advertising?

A: Yes.

Q: Okay. Did people then go to stores and buy

Page 301 - Page 304 (78)
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(1 is for those people who wished to continue leasing,
g what were their — what was the competitive

B marketplace for those people? Was there competition
@ in that marker? '

5 MR.BENNETT: I believe that question has

# been asked and answered. _

m  THEWITNESS: I'll try again. If somebody,

@ despite the fact that it makes no econamic sense, in
@ my judgment, to lease, wants to insist on leasing,

o) there has not been a new entrant, the FCC never
1117 expected there would be an additional entrant, the
piz) FCC, I think, as I testified, expected the bu.sinc;s
1131 1o drop off probably even a lirtle more quickiy and
(14 go away. It is the same thing. Once AT&T, fat
(15 some point they withdraw from this market, which they
1&g are free 1o do on their own accord and which [ assume
p7 they are going 1o do some day, if you say what is the
g protection or rights of somebody who wants to list
118y CPE thereafter, the answer is none. People have lots ‘.
ro) of rights to get CPE but not to do it in 2 manner
1] that they dictate where the market won't SUppOTt it.
2z Q: You said that r.hcy anumpated the markct

' Page 250

1} would dry up.

@ A Yes. -

»  Q: Was that known before 19847

w  A: Was it known that it would dry up?

15 Q: Yes, was it — let me ask it this way: Was '

16 it anticipated by the FCC that this — this lease

M market would dry up? '

i A: The market, as it was known, that included

® a bundled service, insurance and everything like

no) that.

il Q: Well, bundled service was being

112) terminated. I'm talking aboutr —

3 A: I'm sorry. I'm talking about a different

(4 bundie, not bundling — I'm sorTy. You made a good
118 point because we have used the term elsewhere. I'm
06 not talking about bundling CPE with basic local
117 telephone service, I'm talking about the bundle of
8 CPE services that AT&T has offered and Wthh were
18] offered even where it was a separate line 1tcm
0] unbundled, which were offered together as a small
1] bundle by ali the telephone -companies, which 1s the
22} equipment, repair or replacement of the cQuipmcnt and

(1 service. Because it cost dramatically more to —
= provide service like that, 2nd the pricing of it was
@ viewed as being — I mean the strong belicf to the
1 best of my knowledge everybody at the FCC had, and I
= think rmany, many people outside the FCC had, as well,
g is that the — the pricing of that service was
) totally non-market-driven and was way below the cost
isi of providing the service. It was — I don't know if
@ knowliedge — I don't know how anvbody can know
pm anything in the future. It was a strong belief — 1
(1) mean you szy did they know.
pz  Q: I'm wying to find out which question you
(13 are answering.
p4  A: I'm answering the question did the FCC know
s the business would dry up.
ne  Q: Yes.
pnn A And the answer w3zs there was a very strong
pe belief. One cannot know the future but consistent
18] with that, they had a very strong belief that it

. ol would dry up, yes.

@7 Q: And in whart period, generally, what pcnod
{221 was contemplated? ‘

Page 292
1  MR.BENNETT: Form objection. e R
@m THE WITNESS: I don't know if it was a
f1 specific period, but I said I think it is air to say
1 that people would have thought it would have even
15 gone away earlier than it did, probably 10 to 15

v rd

[€] years.
m BY MR.TILLERY:
®m Q10w 15 ycﬁrs.

m  A: Yes.

pay Qi It is still going on, isn't it?

r14]  A: Tunderstand.

1z Q: 1010 15 years would take it through 1994

n3 through 1999.Is that what you thought at the time?
pa) A Well 1984 through 1999. 1 think that was

(g the — that in terms of stopping existing at all,

16 yes, I mean [ think there was an understanding

17 that -- that some people were going 1o make

s8] economically irrational decisions to continue leasing
(r) but I think it is fair to say that as with other

207 cases, the FCC underestimared the degree of economic

(21 irrationality that afflicts people mzking choices
[2z about communications.
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(1 Q: Well, what [ am trying to find out is are

2 you telling me that the FCC thought this CPE iease
1 business was going to go on for 10 to 15 ycars? '

4 A: With some peopie, yes, with a few people.

m Q: Wl:ll, but I mean — ict's say where 75

i percent of the basc was gone. How long -

m  A: So that the last 25 percent? '

B Q: Yes.I mean how lopg was it com:cmplatcd

@ that this — that three-quarters of this lease

tsa business would have dried up?

g1y A: Ican't give you a specific answer to that

i1z but probably three-quarters. I -~ I just don't

n3 know. Lcss'than 15 years, ves, I mean | think the
114) three-quarters part of it.
Q: Do you have any estimate at au?

15 ;
A: It — once again, it depends from where you -

(sl
117 gauge it. If you gauge it from the point at which

1+8) the FCC started the deregulatory process, not just
18] from the date on which the final deregulation took
R piace, from the date on which they required.

1] unbundling and strongly urged, party by using

2 separations ltcchniqucs. states to adopt their own'

1n4g

Page 294
11 sales plans, if one looks at it from when that was.;
@ started, [ think people probably would have —-a good
B guess would have been to be over by '90, '92. But_-.
w that would be 75 down ro 25 percent of the original
5 number it had been when it was all offered on a
15 bundled 1ariff basis.
m @ When did that number get reached in
@ actuality?
m A Gee,l don t know. [ don't know, That's
1oy something — [ mean here you can sce that [ am more
11 geek, That is something [ would be more interested
f31 in looking up rapidly. I think — I just don't know.
Q: You say that your position is that 99
14 percent of leased phones have been replaced by
18 purchased phones. That's what you said in your
11§) report?
.
18]

(13

A: From the original ones by now;, yes.

Q: From what original number are you talking

1] about? .

Ry A: From the number that were offered when they
1] were all bundled and — .
22  Q: How many numbers were there — what was

icel

Pagé 295

111 that number?
@ A: Gee,if ] had to make a guess, [ would
@ guess 130 million, 140 million.
@ @: And what year?
s A: Probably around 1978 or so, '77, '78.
g Maybe — maybe more than that. Maybe closer 10 200
m million, if I look at the total number of instruments
[ out there.
®  Q: Are you aware of any instances in which the
rop FCC concluded when the issue was specifically
111 addressed to them that the sales market is the same
(121 as the lease market?

MR. BENNETT: Object 1o the form of t_hc
question.

THE WITNESS: For residential CPE?

BY MR. TILLERY:

13

(15
[16]
un

nel

Q: Right.
A: No.I'm trying to remember when. 1
believe that they did that in the Computer I
2o decision itself. We don't have the — the order, |
] haven't been able 10 — 10 ﬁﬁd that or some of the
additional recons but the — at thar point, don't

oy

R
f22)

-

Page ?96
1] believe it was directly put'to them. I think that . -
@ was part of what they were determining in dccidi;lg
@ why they found the marker to be compg,titivc, givcn .
4 the fact that at that point there was a single o
i supplier of leased CPEs, tariffed CPEs in each
s market The FCC's finding that it was compeutive
7 was not based — couldn’t have been based and was not
8 based on the fact thar it was a separate market that
 had only 2 single supplier. '
Q: What was the number of AT&T lca.sr: CUSTOMErs
on January 1,'84,do you know?

]
1]

gz A: January 1,847

pa Q: Right,

4  A: I'm not sure. I have seen it here. ]

ns don't recall. I — if I had to make a guess, I would

(1g) guess around 85, 90 million but I'm not sure, in

7 terms of instruments. When you say customers, that
ps; would be the number of instruments. I don't know if
(s T have seen the number of accounts.

Q: How many on January 1, '86?

B A: I'm not cermain but [ believe by January 1,

ez '86,abour 35, somewhere, 35, 40, 45 percent of them

Page 293 - Page 296 (76)
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{1} want to go off for a few minutes, that's fine. If it
(7 goes on too long, then — I want you to have as much
@ tme as you nced here but we can go off the record if
@ that's what you want 1o do.
51 MR.TILLERY: All right.
s MR. KING: Off the record at 4:23,

m (Discussion off the record.) '

|  MR. KING: We are back on the record at

18 4:30.
na BY MR.TILLERY:
p1 @t All right, sir. Have you, in the break
121 where you have gone through the file u-ymg to answer
113 my question, have you identified any document or any
114 support for your belief thar the FCC found that there
(15 was a singie marker for residential CPE which
16 includes both sale and lease?
nn A: The quote that's in my testimony itself
18y that you referred 1o is one of them I know there is

19 another one, which may be — we can't find some of
e the document, It may be in there but — -

=1 Q: The only one you can think of is the one

=) that I referenced and pointed you to?

Page 282

ity A: That's the only one, yes, that I can point
@ to now. .
@  Q: Okay.And while we are on the topic —
# A Yes. '

B Q: — while you were going through the

[6

documents, you found something that answered a prior
71 question, you told me off the rccord.Wdul_d you
1 identify what that is?
®  A: Yes,and it is a part of the so-called CCIA

por decision, which was the decision by the court of

1171 appeals upholding the Commi_ssion’s Computer I

131 orders, and this was part of what I was referring to

(13 carlier about the form of preemption and it says,

114 “The Commission did not in a tenrative decision

15 explicitly state thar preemption of state rcgu.lar.ibn

(8} was under consideration. Such a statement was not

(17 necessary for preemption of any inconsistent state

el regulation — state reguiztory scheme would follow

{15 auromatically under the supremacy clause and other

0} principles discussed above.” In any event, .

1211 preemption was explicit in the final decision. So

fzz) pan of what we were discussing was whether there was

It
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any explicit preemption —

Q: May I see that document that you are
referencing?

A: Yes, sir. It's — let me give you the
whole thing.

Q: Is this the only decision in the review of
this FCC decision relevant to this case or were there
other reviews?

A: I believe that's the only — the only count
appeal of the FCC decision?

Q: Correct.

A: I believe that's the only one.

Q: And this is 693 F 2d 198 and it is a 1982
opinion and it is — the part you were reading from
was at page 217 for the record?

A: Yes, I believe so.You have the order.

Q: That was the review of the October 1582
order — I'm sorry — October 1981 order?

A: ] think it was the October 1980 order.
There may have been a further recon — there may havc
been — I mean it was a review of thc Comrmssmn s . 7
Cormputer I line of orders and one of the thmgs that '

n
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happens is that on minor points, the Commission would
have a significant number of recons and depending on
when they happened, the fact that an appeal was
pending before the court of appeals wouldn't stop
those, but the — but, basically, thar is referring
to the October 1980 order, the first recon order of
the Computer I decision.

Q: Now, you are familiar with that order,
aren't you, and the languzge of that order?

A: Generally, yes.

Q: Okay.And you know that — actually, it
was attached as Exhibit Number 2 to your report —

A: As an exhibit.

Q: — wasn't it?

A: Yes, sir. It was arrached as an exhibit,

Q: All right. Tell me what was meant, then,
in that order at 541, 542, paragraph 85.Can you
identify that?

A: You had that order a minute ago.

Q: Why don't you give it to — it is 88 FCC 2d
at 541,542

A: This is the Ocrober '80 order we are
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1y talking zbout, I think, the recon. Is this it here? - | 11 that the FCC — strike that.
@ MR.BENNETT: Yes. ’ = Is there any other basis for your statement

@  THE WITNESS: Paragraph 85.

) BY MR. TILLERY:
;5 Q: Is this 88 FCC 2d ar 5417

g  A: No.This is 88 FCC 2d at 50.

@ and opinion that the FCC found that there was a

t single market for residential CPE which included both
5 CPE sale and lease, any documenmary support?

&1 A: Idid not find it. I will continue to

m: MR.BENNETT: 84 FCC 2d. m look. Ler me just say, having read through this full

181 BY MR_TILLERY: # paragraph — :

m Q: I'm looking at the one at 88 FCC 2d at m  Q: Yes.
1o 541-542. Do you have that? va  A: — is they are specifically wlking here

nn A Yes. {11} about actions that the statc can take to prevent CPE
g Q: Look at paragraph 85. Do you have 117) pricing from being too low.They use two examples

na paragraph 857 - 13 and this is the cross-subsidizarion they are talking
g A: I'm getting there. Yes. : p4 about here.And the reason is that's not what they
s @: Do you see the part where it says, “Cur 115 were worried abour the states doing. The basic

g objective is not to preempt all state regulation of e problem here is that they were worried about states

17 the practices of those who provide CPE™? 17 wanting to make sure that the prices were too low. A

tey  A: Paragraph 85. , pg state that now — and there were a few states, at the

pg  Q: Uh-huh. What I am reading, this is ne time this was done, there were onc or two that were,
o] paragraph 85. ‘ R0 in fact, procompetitive and wanted 10 — to protect,

1 A: Not — no.It does not seem to be inthe {11 competition rather than subsidizing rate p:iyfé;s'a’r@.a: "
22 copy of — of 88 FCC 2d 5127 (2 they are saying those are the examples tREY ATE o - ae e

} - . Page 286 Page 288

m Q: 541-542. . L 1 talking about here and the first sentence says that's

@ A: Isthe cite of the order or at page 5 — o = what a state can do.

Ml yes, this looks hk: itis at page 542. | . @ Q: Could you tell me all the companies which

W Q: 541 through 542, paragraph 85. w have leased or continue to lease CPE in competition

B A Yes. Now, what does it say? 15 with AT&T and Lucent?

@  Q: Ifa state regulzrory authority — &8 A: I'm sorry.This is — is this the same

m  A: You mean wke action so long as it doesmot . M question you asked before or a different one?

& conflict with our own policies, yes. @ Q:Is it — do you know of any company that's

®  Q: Right. “A state regularory authority w leased in competition?

o] focussing on the local activities of the cartier, | no A If this is the same one you asked before, 1

p1 engaged in the provision of CPE, perceives some 11 szid no — nobody has entered the leasing market, the

11z potential for abuse, it may take action so long as it 171 CPE market through leasing, that the entry — there
n# does not conflict with our own policies.” _ 13 has been a lot of new entry in the CPE market, as

91 A: Right.Yes. _ 4 well as existing entry, is through sales and not

115 Q: What does that mean to youw? ;19 leasing and that I don't know of 2nybody who either

re A Well, if you look ar the carlier sentence, 116 was present at the time of who was 2 new entrant into

o7 it, basically, says it is — “The guiding principle

) 17 the CPE market through a leasing strategy. I'm
t1g) is that we will not permit the carriers to engage in '

g sorry. I'm trying to answer. That was — that’s the
ne same thing you asked before, Did I get — I tried o
{20] give the same answer and I'm not sure if it was a
2
2z Q: Well, really, what [ was trying 1o find out

119) andcompetitive conduct,” and it then goes on to say
(20] a state that wants to prevent this in 2 manner not
1] inconsistent with what we have done is free to do so.

| different question.
@z Q: Is there any other basis vou have found
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(1) bave been significant issues invoived in price —
@ what I call tacit price coordination, so markets that
@ the FCC believes are compctitivc appear to exhibit
4 sirnilar abilities to raise prices at will but, yés,I
5 mean with that caveat, I think that is, in fact,a —

15 an indication of lack of competidveness.

m Q: Anything else? .

| A Well, the thing that I just mentioned,

i which is coordinared price increases, insofar as
o every supplier in the market raises prices in tandem,
11 that is a significant indicator of lack of
11z competition in the market. ‘

pg @ How do businesses determine price ina

(14] competitive marketplace?
ng A They charge — they put — they do research
116 or whatever and the basic answer is you charge the
(17} profit maximizing amount.

pel Qi Whar does that mean?

pis  A: Thar means that — that you -— [ mean the

rza) tautological definition is you come up with a price
[z7] that at the bottom line means your sharcholders do
22 the best and that's the price at which the number of

Page 274

1 un-its-you sell, the amount of revenue you get, which
@ is the per unit price times the nufnbc_r of units, -
@ minus the number of costs, in many Cases, not all,
@ and not in tclccommunicaﬁo_ns, but there are some .
© additional costs that you get by selling additional
[& units but which price you can charge at the bottom
7 line produces the biggest profit.
B Q: Well —
© A: The thing that's —

nog  Q: I you don't mind me interrupting for a

111} second. .

na  A: No.

n3t  Q: Under that theory, though, why wouldn't —

4 why would there be any ceiling on what you could

i charge? i

e A: Oh, the reason is quite simple,If

n7 charge a million dollars for —

ng  Q: Righr, fora 100 — fora $100 item.

pe A Yes, then very few — enough fewer people

ree will buy it than will buy it ar $100.

1 Q: Acrually, with that such a preposterous

[z example as [ have given you, wouldn't the gu)‘/.go down

Page 275
1) the street and buy it from your competitor? You '
@ would never have a customer.
@ A Well, thar's what I just — that's what I
w just said.
m  Q: Right
|/  A: At a2 million dollars, you would seil
m sufficiently fewer units than you would sell at $100,
& such that your total profits would be lower.
®  Q: You say successful fewer. In the exireme

ra example I have given, nobody would ever buy any of
(11 your equipment.You would never pay-a million

(17 dollars for a $100 itemn,

t#x  A: No.But if it is a super computer, you

{14 might charge a million dollars for something sémcbody
(15 else is selling for $650,000 and you have a berrer —

11e] I'm not sure for what — if you are talking about a

17 piece of residential CPE, no, nobody would ever

na charge a2 million dollars for it.

t1e)  Q: Here's whatIam gemingat.Ina

2o competitive marketplace — strike that.

ley  What's 2 competitive marketplace? Define

|2 it —a

Page 276
11 A: I is a marketplace in which there are B
@z multiple suppliers able to meet capacity, enough that

@ conswmers out there -— and the FCC ziways dealt with

{4]
15 significant part, had sufficient choices 1o make such

i that the FCC need not intervene and set the price

m because they deemed, certainly when I was there and 1
@ believe continually since then, for there to be '
@) significant societal costs from price regulation.

po Q@ After January 1,84, was there a

(11} competitive marketplace for those péoplc, embedded
1z base customers, who wanted to continue to lease

the public interest, of whom consumers were a

13 phones?

p4  A: Well, there is no — that is not a correct
is definition of a market. The reason for that is
pe that's like saying —

17 Q: Can you answer my question?

g MR.BENNETT: ] think he is.

pe)  THE WITNESS: I'm trying. The question you
tz0) have asked is is there a competitive market for
1271 people who insist upon drinking Pete's espresso

2 coffee. If you define something in a way that says
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is there a competitive market for somebody who wants

(71 to stick with one of a number of substitutable items,

Bl
(]
181
[€]
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f1e)
(18]
1e)
17
18]
9]

[20!

21
[22

that's not a fair question.
BY MR.TILLERY:

Q: Actually, there is 2 competitive .
marketplace. | went down at lunchtime and in terms
of espresso coffee, from the corner down here, I
could sce three different coffee shops and I went 1o
lunch at one of them. Now, ] had a choice. Now,
what my question to you is, sir, after January 1,

1984, okay, was there 2 competitive marketplace for
those phone lease customers who chose to continue 10
lease?

A: All right. I'm going to try this again.

The answer to that is yes and the reason for that is
the fact that somebody wants 10 insist on one of a
number of substitutable goods and products doesn’t
start a marketplace from being competitive. You are
right. There were three there, But if you said, “I

don’t care how much they charge, I am going to — 10
drink at this ooe and I don't want 1o look at the
others, | insist on this,” even though the others

[t
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were substirutable. So the answer is the
cbmpcﬁrjvc — the CPE marketplace was fully
competitive for anybody. If somebody wanted to
insist — ‘ -

Q: How is it competitive for somebody who
wantcd 10 lease 2 phone, who chose to lease a phone?

A: Because the marketplace that the FCC found
explicitly did not rcéogm'zc a choice to Icase a
phone as consﬁtur.‘mg the type of choice that
deserved protection when that person had a full
opportunity to purchase and substitute 2 phone, that
the ability to purchase and substitute a phone made
the CPE marketplace, and the FCC szid, and it was
upheld, and the court, in upholding it, said the
reason, you know, the FCC Said they are doing is
becausc they find sold-— leased— sold CPE inthe
same marketplace.

Q: Is there any FCC document, sir, that the.
phone lease marker was the same as r.ﬁc phone sale
marker? Where did it say that? - | 7

(Pause.)
Is this going to be a while, sir, or can
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you get your hands on this right away?

A: I'm—I'mnot surc. As [ say,itis — I
know it says that explicitly in one of the Compurter
I orders and I just have to go through it and find
it.

Q: Well, I can direct you to whar you have
found, if you want me to help you here.

A: Okay. Sure.

Q: I will be happy to help you,

A: I'm not trying to — I'm hot trying to —

Q: Why don’t you lock on page 7 of your report
and it will give you the reference and this quofc
says, and your quote, is, “Further, we return to our
carlier conclusion that the competitive marketplace

offers ready relief 10 those residential users who

may not wish to continue leasing equipment from

&
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nn ATTIS." Is that your answer?

(18] A: That's not the only one.] know it says

RE here —

e Q: Give me the others.

rn Al —for cxamplc'— all right,

zz Q: I'm just trying to speed things along. R

Page 280

m  A: No,1 — lunderstand. Once again, it is e
@ making reference here to return (o our éziﬂicr_ i

conclusion in the — this is — that’s the )
implementation docket, not the Computer I itself,
which is whar I am looking for,

Q: So what I read does not answer the
question?

A: It does, in part.

MR. TILLERY: We are going to go off the
record if this is going to be a few minutes.

MR. BENNETT: Well, you want him to look
through everything to find everything that he can
possibly do.

MR. TILLERY: These are key items
supporting his opinions and I sure do want 1o find
them.

MR. BENNETT: I mean I think that shouldn't
count against our time — [ mean that should count
against your time.

MR.TILLERY: I mean — well, I mean we can
sit here and logk all day long bur I mean if it is —

MR. BENNETT: That's fine, Steve. If you
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(1 substrutable product?

= A Yes,

R Q: Do you believe there is any —

® A With adequate supply. 8o long as they are

15 competitors able to meet demands. I mean I — I just

& want to respond. It is possible that there is 2

1 markerplace in which there are five entrants, four of

@ whom have the capacity to serve 5 percent of the

i market and where there are significant capital or
pay other barriers to entry that would prevent new

(1] entrants from coming in or prevent them from
1z expanding, in which case, even though people can —

(13 are serving the market, there still, for most people,
(4 is not a sufficient capacity to provide them with

115; substitute products. '

nsl Q: From 1984 on, did AT&T have any compcutors
17 in the telephone leasing business who leased

8 telephones to their embedded base customers?

ng A: I — 1o their customers?

e Q- Yes.
=z A: To AT&T.
fzz Q: In the same market arez. In their own

Pageizss
m. customers?
= A: No, nobody ever cntcrcd did CPE mzrkctplacc i
7 through z lease stmtcgy It was clcarly the type of
# thing that the FCC knew would not happcn and I thmk
5 all of the predictions were qmtc cotrect. I mean
5 the FCC said :vcry dcarly, once again, tha there was
m not a CPE lease marketplace. They based the Computer
m 1 decision on the fact that sold CPE was part of the
& same market as leased CPE in the residential area,
oy especially, it was somewhat more compleX in the
t11) multi-line business market but in the residential
112 market, they defined a CPE — they found 2 CPE
¢3] market, not a lease CPE market.
14 Q: Let's go back to my question.
rg  A: Sure.
nel Q: AH righr? Just so we are clear on the
(171 record, from 1984 on, did AT&T have a competitor
(8] offering residential leasing customers alternatives
18] with respect to leases, phone leases? )
201 MR.BENNETT: I object 1o the form of that
R1 question. It is different than the question that you
122 asked previously and I think it is vague and

=
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[11}
12

- 3

114
sl
18]
nm
138)
RE

Page 267
ambiguous.
BY MR.TILLERY:
Q: Can you understand my question?
A: I think so.No,that no one — no
competitor ever entered the CPE market by offering

'CPE leases 1o residential customers. Right? We are

separating out here. I understand that’s the subject
of this. We are not talking about —

Q: I'm just trying to ger a clear answer on
the record.

A: We not talking about business, just
residential.

Q: Nobody ever went in and started compcﬁng
by leasing phones to AT&T's customers?

A: That is correct.

Q: All right. Did the FCC contemplate that
the phone lease business was drying up?

A: Yes The FCC believed that — that phone
leasing was a business that would be reduced
substantizlly. They didn't know the prcciSc pacc bt
they expected it 1o go away and I think to be fair,
the FCC felt like it had to — to permit the lease

(o]
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business to continue for a significant pcridd of tirme
because of political pressures — '

Q: What political pressures?
A: — but questioned the economics.
Q: Whar political pressures?
A: The political pressures from Congressmen
who were desperate to avoid any further dlsmpuon of =
consumers at the time of divestiture. B
Q: Because of the confusion?
A: Because of the confusion and also because
there was a belief, 2 sincere belief on the part of
some Congressmen, that competitive CPE sales would
not be widely available on a geographically
ubiquitous basis.
Q: Your Upper Peninsula person?
A; UPF Yes.That was the classic example.
One of the reasons we were so sensitive to that is
that —
MRA. TILLERY: What's wrong?
MR. BENNETT: Nothing.
THE WITNESS: | was saying one of the
reasons we werce so sensitive to the Upper Peninsula
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i person was the fact that Chairman Dingle paid a great
deal of a attenton to the FCC, and since he came
from Michigan, we were quite sensirive 1o Michigan

@2

issues.

MR. BENNETT: I didn't mean to distract
you.l wo_uld like to take a2 minute here. We have
been going about an hour and 15.

MR.TILLERY: No problem. Sure.

MR. KING: We are off the record at 4:05.

(Recess.)

MR. KING: We are back on the record at
3:09 — 4:09.

BY MR.TILLERY:

Q: Could you rell me what factors you look at
1o determine whether a given market is or is not
cotnpetitive?

A: For FCC purposes? I mean the FCC made
those determinartions,

Q: In a general sense, )

A: The FCC, which did it, I mean that's what I
know about bcst,' because we had to make those
determinations agﬁin and again and again. They stll

Pagé 270

n Enakc those determinations. It is one of the most

@ impormant things and one of the most — one of the

Bl chief tasks of the FCC, to try and dctcrminc whether
4 market is actually competitive, which is not yes

or no, there are degrees of competitiveness. The FCC
asks itself whether or not most consumers have a
reasonable opportunity to purchase or iease or take,
using one word for the two of them, services or
equipment from different suppliers, whether or not
there is adequate capacity, which is available or can
rapidly be made available to mcc‘:rcxisu'ng and
reasonably forecast consumer demand, whether or not
there is easy entry and cxit from the business and, I
guess, to some extent they — they traditionally have
looked at the question of whether or not — what the

g
1]
(12
E
4]
15
16
17
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e

alternative is, what the consequences are of
determining thar a market is competitive 1o a certain
degree and whar the consequences arc of making a
different determination.

Q: Is it possible for a single market to have
isolated pockerts which are not competitive?

MR. BENNETT: I object to the form of the
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H] queston.

THE WITNESS: I — I would say no, that if
there are pockets which are not competitive, then
they somechow should be defined as being a different
market, that 2 market should be deemed to be
competitive or not, that —— whether it is on the
basis of geography or some other determination, that
those — that for some people, you are saying there
is cither restriction on entry or there is inadequate
capacity or something.

BY MR.TILLERY:

Q: What are the signs that 2 marker is not
competitive? '

A: The signs"a market are not competitive are

3
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115t no entry of new cnurants, I —
pe  Q: No entry?
1 A: No entry.
(g Q: What do you mean by thart?
lne  A: Nobody new coming in. No new supplicrs
[20) comung in.
zn  Q:; How does that tell you it is not : J;"
(227 competitive? . o S o
Page 272
m  A: Because the rypes of signals that you have o
4 here is that if, in fact, 2 market 15 comj)ctirjvc,

particularly in the communications field that we deal
with, there are so many different potential
competitors who are out there and who always want to
move into adjacent markets, gcogmphimﬂy or defined
by service, that one of the things that we — we
always saw were significant numbers of new cnrrants
in the markets that we deemed 10 be competitive. We
saw lots of people coming in.That was an important
signal that showed there was compcﬁtioh. '

Q: So the absence of a2 market entrant would be
one of the indicators of a lack of competition?

A: Yes If — if —

Q: What else?

A: — it was 2 fixed number.

Q: Whar cise?

A: The very high prices.

Q: The ability to charge or raise prices at
will?

A: That’s a hard — the answer is yes, except
that — that in the telecommunications field, there
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(1 answering machines and — 'm trying 1o think, I

7 think in '82 they were just starting to do the first

@ cruddy cordless phones up in 900, may have actually

# had some down way lower than that, as well, but there
fs wasn't a specific crossover, You are saying why did

# I think I wouldn't have done it?

m  Q: Right,

m  A: Becausc every phone that I ever logked at,

m indeed, every piece of customer pi-cmiscs equipment I
g have looked at then or since, 1oday, [ had exactly

11 the same phenomenon where I — IThad to fightto — I
1z didn't have to fight. It was much, much harder for
(13 me to stop leasing my CPE a couplc mnonths ago with, ‘
(4 you know, not — with not AT&T, with another company,
115 but the'— I have never wanted to lease. I like to
1e buy, I like to own it, I like to be abie to jigger

pn with jtif I can.

(a1 Q: From a purely financial standpoint — do
{19 you understand what ] am getting ar?

2q  A: Yes. .

z1 Q: From a purely financial standpoint, would

2 it make sense ro continue leasing embedded base CPE

. Page 258
[0 cquxpmcnt_"‘ o
@m MR.BENNETT: Object to the form of the
fs question.You are talking about from his
1 perspective?
i MR. TILLERY: Absolutely.
& THE WITNESS: From a purely financial
 standpoint?
18 BY MR.TILLERY:
m Q: Yes.
na  A: I'm not — how does one value insurance?
(1 Q: Italking about you. .
1z A: I understand. Given my valuation of
13 insurance and not being terribly risk givers, you are
114 buying insurance as part of the price of leasing.
s Different people — I'm — I'l] give you the answer,
(15 you know, but —
17 Q: That's what I am looking for.
na A Okay And so you are asking me to give my
ne evaluation of the value of insurance.
2o Q: Purely economic standpoint, would it make
{21 sense to continue leasing?
22 A: Every — every time I have faced the

Page 25g
choice, I have decided no, regardless of whether it

@ was —
@ Q: So the answer to my —

#  A: — with any form of CPE.

5 & The answer 10 my question, then, is —

s A: No.
m  Q: All right. Do you claim expertise as an
[ economist?

m  A: lam potan economist. ] have supervised

pe] many economists and I know a lot about regularory
(1] eCONOMICS.

nz Q: Are you claiming expertise as an economist?

dpm A As an economist?

114] Q: Yes.
15 A: 1am not an economist, no.

ine  Q: Do you claim expertise in the field of

(17 economics?

¢  A: Regulatory eCONOmMicCs, yes.

pg  @: Regulatory economics? What is thar?

oy A: It is the economics of regulated companies

r21] and it was probably popularized by Fred Kahn, who
2 wrote the textbooks on regulatory economics, and it

. Page 260
[ recognizesthat firms operating tinder regulation have -
@ significandy different sets of incentivesand
o) opcmtc in significantly different ways than do
w unregulated firms in the marketplace.  ~
51 Q: So I should feeling free in this dcpo_siticri
& and at trial to ask you any questions about
(7 regulatory economics, right, because you are an
@ expert in that field? .
o A Yes.[ said do you claim expertis¢ and the
e answer is yes, I have some expertise in that.
i1 Q: You are an expert in that field?
nz  A: Yes, I have expertise in that field.
13 Q: Okay. Arc you claiming expertise in the
4 area of antitrust law?
n5  A: No,I'm not an antitrust lawyer.
ne  Q: Any other areas where you claim expertise
p7 in — let me rephrase the question. Any other areas
ng of expertise that you claim that have some

P,

18] application to this lawsuir?

ey A: Besides regulation, regulatory €cOnomics,

1] the specifics of the FCC, FCC practices procedures,

(zz the circumstances involving CPE deregulation and CPE
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market generally.

Q: Actually, you have sort of told me those
arcas generally, haven't you?

A: Ithink so.I'm just trying to —

Q: I'm asking if there is anything new,
anything you haven't told me.

A: That's covered in my — my testimony. [
@ mean I'm — I consider myself an expert in other
18)

f1o

marters 80 I don't —

Q: I mean things that we may be hearing about
(11 at the trial is what I am gening at where you have
112
na

opuuons.

A: I — I'm not surc of that. Let me say that
p4) 1 — while I am not an accountant, I have also
supervised lots of accountants, and among other
things, I was chiefly responsible for the — at the
staff level for — I was the chief anorney dealing
with the — with the rewrite of the uniform system of
accounts and there seem to be some issues here
involving — that are on the intersection. Idon't. -
know whether tﬁcy would be considered regulatory or

18
(18]
(7
(e
iE
0]
1]

37 €CONOMIcs Or accounting,

. o Page 282
B! o Q: Are you offering opinions about accounting v
@ in this case? If you have, [ haven't seen themin -

{3 your report. -

g A: To the extent to whxch things like some of

(5 my comments about Democratic Central Comnum:c are
1) deemed to be only an area of regulatory law and nor

M accounting, or some — 1 — if it is not in there,

@8 the answer is no.I mean I —

m  Q: Ifitis not in your report?
nop A: If it is not in my report, another area,

{11 no. Some of what's in my report could probably be
0z characterized as being in 2 number of different

113 fields or different people might characterize it as
14 being in different fields and tﬁat’s the — what [

1'5) was thinking about.

rg Q: How do you define a market, sir?

7 A: A market is 2 combination of product and

18 geography in which people can substitute one good or
18] service for another.

[20}

@21

Q: How do you define “product marker"?
A: A product market is — without regard to
2] geography, is the set of products which are

i
@
B
u
5
Bl
o
i
]
10]
111
12
(13
(4]
nsl
11l
nn
(8]
{E]

[21]
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substirutabie for each othet, reasonably
substitutable for each other.

Q: Tell me the things that you must look at to
determine whether a single market or multiple markets
exist for any given product.

A: Well, it depends why you are trying to
determine that. The FCC, in fact, specifically
looked in — 2 great many times about whether or not
a market cxisted for purposes of deciding what type
of regulation to apply to it and what they would look
to to determine whether or not it was one market or
many markets was primarily consumer behaviorand to a
somewhat lesser extent firm behavior. From a
consumer behavior perspective, they looked to see
whether or not people, in fact, moved and were able
to move from one product or service to another,

There was a considerable amount of discussion about
whether or not — about how potential entry by
entrants, the products they might offer, should be
deemed for purposes of those markct dctcrmmanons e

wE.

I think it is fair to say r.hat was never fully L ) _ _
resolved. With respect to geography, it was sort of e

&l
@
)
“
18
i8]
gl
£
]
(1]

[11]
2]
(13
[14])
[s
(18]
{17
(18]

[19

21}
[22]
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like whar you said before, almost a case-by-case
basis. What the FCC did in determining what it would
treat as a marketplace was look to the public
interest standard that was set forth for it and to
make 2 determination about what type of market
definition it believed would most promote the public
interest.

Q: What is market power, sir?

A: Market power is the ability to raise and
maintain a price above the marker ievel fora
significant period of time.

G: What's a significant period of time in your
answer? More than a year?

A: That — that’s fair. On something other
than a transitory basis. One can raisc it and
maintain it. The question is what does the word
“mainuain” mean there. [ don'tknow if it is a
single answer but I think that’s a fair
characterization.

e

Q: Is it your view that a company cannot have
market power with respect to a particular product so
long as there ar¢ competitors offering a sub — a

Page 261 - Page 264 (G8)
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Q@ When was that? M agreement berween a kessor and a lessee.
@  A: It would have been 1988, . m  Q: Was it 2 gift to you?
Bl Q: Youleased a phone from whom in 19887 @ A: It is a tariff offering. No.
#  A: It would have been United, United W  Q: Was it 2 service gifo
5 Telephone. ®  A: It was a tariff offering. A lease, to my
s Q: What kind of phone did you leasc? 1§ understanding, 2s I say, I'm not trying —
m  A: It was a wall phone. m  Q: What is a lease, by the way?
[l Q: And was it hard wire? ® A Itis an agreement between a lessor and a
m A Yes, it was. , @ lessee 1o provide a good for z fixed or indefinite
po Q: How long did you lease it? 1o period of time for payment.
o1 A: Two months, three months. nit  Q: Foran indefinite period of time?
pa  Q: Did you make a voluntary choice of leasing, . pa A: Fora fixed or indefinite period of time.
3 as opposed to buying a phone? n3  Q: Okay. Did you then ever lease a phone
e A:Yes. 14 other than this two-month period of time?
rs @: You wanted 1o lease? 1§ A: Where I made an agreement with someone?
ns  A: Fora short period of time. ve  Q: Right.
rm o Q: Why? nn A: Yes.I — well, it depends what you mean
pna  A: Because it was there and I dida't want to (18 by 2 phone and I'm — the reason I say this is that
e have the hassle of changing it nght away. 19l there was a pCl’iOd of time at which AT&T, the Bell
o Q: Okay. Did you ever lease before that? @o: system, prior to divestiture, would sell you a
Ry Al— @1 plastic shell, you go into 2 store and purchase ic, _
@2 Q: Or since? 221 outside of the phone but the inside of the phione = "
- Page 250

[1]: A: I'm not surc what you mean by lease.I
@ took phones under tanﬁf yoﬁ know, throughouf my
@ adulr life, any time I was living somewhere, which
) is — I would describe as somewhar different than a
{51 lease, although I think it is called a lease in some
51 of the — in the pleadings here.I mean it
[ is referred 1o interchangeably so — are you
18 including aking under tariff?
@ Q: When did you do this, take it under rariff?

g A: Gee,I — probably for the first time in

ty) 1964, just with phone service.

(a1 Q: Because it was bundied with your phone

3] service; right?

ne  A: In Michigan, yes.

1s)  Q: Did you have a choice ar thart time of

1181 whether or not you paid for that phone lease through

(17) tariff service in a bundied rare?

'8 A: AsIsay,Idon't — I'm happy to answer.

19 I'm not trying — I don’t think it is the lease. It

@0 is nOt a leasc in that circumstance,

=1 Q: Itis not? .

2z A: No.It is not covered by any type of

. _Page 252
11 could not be purchased at that time and was provided
@ by lease. So any of the phones that you'got, I '
# actually got a Mickey Mouse phone, I recall, § was

actually buying the shell part of it bur not the

7

| 1\ workings.

# Q: When was this?
m  A: I'would guess around '78,’79.I'm —
® Qi Were you paying a separate phone lease bill '
@ then?
o A: Yes.
py  Q: To whom?
tz A: To — I think then it would have been to
(13 C&P '
n4q Q: Who is C&P?
ps  A: Chesapeake & Potomac is the telephone
(18§ compazny that serviced still major portions of
p7 Virginia where I was locared.
pg @ So you were leasing the phone at that tir:nl:?
pe A: Once again, subject — I mean I'm —
r201 subject to the fact that I was paying for it under
(21} rariff, it looked a lot like — I was paying a
iz2] recurring monthly charge for it,
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11 Q: Okay, How much were you paying?
@ A:ldon'trecall
@ Q: How many phones were you leasing? If we
1 are calling that a lease, a tariff payment, lct's
s call it that. _ '
51 A: Idon't mind doing that.
m  Q: As long as we understand each other?
i Al Yes,
®  Q: If we are calling that a lease, how long
nol did you lease under those conditions?
py A: I'm not sure. I would guess three, four
(12 years.
1ay  Q: When did you terminare it?
n4  A: If it was three or four years and 1 did it
15 in '78, it would have been around "82.
e Q: So you had no leased phones in '82?
pn Ar Idon't believe so, no.
par Q: You had discontinued them?
11 A Yes.
e Q: Why did you get the notice?
1 A: Idon't have — I don't have any idea at
21 all except that the -7'1 ar the time may have been
Page 254

{

)

[4

{6

(&

1

(1o
(11
[z
113
(14
(18]
116}
(7
18
119)
20)
f21]
122

carried still on a distribution list by AT&T which,
you know, they oceasionally had people they would
send all of their major announcements to and things.
1 got, you know, tejecommunications reports. [ — 1
assume that's why. ’

Q: Okay Why did you quit leasing?

A: I quir leasing because 1 wanted to own my.
own phones, pick out the ones I wanted, which were
not being offered under lease.

Q: You could do that — you could do that
through the Bell Operating Companies, couldn't you?

A: No, I could not

Q: Are you sure abour thar?

A: I'm premy sure.

Q: So would you continue to lease — strike
thar, )

Would you have continued to lease if the
service had been provided to you of being able to
pick out your phones?

A: If the particular phones 1 wanted?

Q: Yes.

A: [ strongly doubt it. The answeris I'm

i1

g
[31]
1z
(3

14

NI

8}
na
(18]

£18]

Page 255

almost certain not.

Q: Why?

A: It is a hypothetical.

Q: Why?

A: Because I — I thought it was a bad
economic trade-off.

Q: Explain that to me, Why is that 2 bad
cconomic trade-off?

A: I — because ] have never had any interest
in the insurance component of a lease. I have
always — even — [ guess I'm under oath. Even when
it has been prohibited —

Q: You have been since about 9:30 this
MOrning.

A: 1 understand. ] understand. So let me say
that even when it has been prohibited under tariff, I
have jiggered with phones myself. When ! was chief
of the Common Carrier Bureau, I actually brought in
my own instrument because I didn't like the leased
ones that were provided by the Bell system to th-g 7
FCC. s

Q: Why? Why? : e

(1o
1]
1z
(3]
HE)
(1]
[16]
7
L
154
(20)
1]
=22

_ o F_’age 256_
A: Because I couldn't get the one I wanted. o '
Q: Why didn't you like the leased ones? Color
wrong?
A: No, it didn't have speakerphone.
Q: Okay.Speaker?
A: And it was rotary dial. As was well-known,
the FCC — I mean one of the things that I made — I
didn't successfully complete, it was my successor who
did, was trying to get twouch tone phones for the
FCC.Sc I — it wasn't a phone I wanted. But the —
so I — to get back to your original question, I mean.
I have always been interested in it, ] mean I have
done it professionally for 2 while, you know, I'm not
an engineer but — you know, I like electronics, I
play around with things like that, so I had no

interest in the type of security you will get from

being able to replace it or had them repair it or
anything like that, and if I looked at this as

whether or not I would mather pay a certain amount of
money for it, once get it over and done with, or

pay — I do not remember what — you know, I mean [
guess there is no way to know. I had phones with

Page 253 - Page 256 (66)

Min-U-Script® McCorkle Court Reporters (312) 263-0052




- am

)

L
i

%

prane oy

tahe afim

.
i

parga

sy

5

ey

R e g

e

Charles Sparks v.
Lucent Technologies, Inc.

Albert Halprin
April 8, 2002

)]
2
&
4]
{5

Pag; 241
probably been in — if I had to make a guess, 1
probably developed it sometime in late ‘82,

Q: And as — when the picce came to your house
in December of 1983 and you saw it for the very first
time, was it the type of piece thar you contemplated
when you worked at the FCCasa notice?

A: I don't remember my personal reaction. I
can't answer that. I do not know. I do not recalt.

G: And yoﬁ testimony is today that that
wasn't primarily a marketing piece?

A: That's correct. It was primarily a request

D]

Bl
]

o
ah)}

Page 243
A: Gee, 1 thought it was significantly greater

@ than that.I have to — 10 go back and look at the

derail.
Q: Well, give me 2 numbet. What is it? 100
niillion?
A: No, I — I guess about 50, 60.
Q: Sixty, then. Ler's say 60.The 60 million
they did on advertising, was that something you came
up with, too, that they should do?
A: That they would have to do some.The
specific — the specific number was not done at a

{1z for customers, a direction to Customers o make a pz final level in terms of what the plan was.
tra choice about what to happen. A 1y Q: And are you telling me today that thar was
e Q: So anybody referring to that as a marketing () initially your thought? . '
ng piece would be in error, certainly, in your opinion; ns  A: That there would have 1o be significant
ne nght? . (e advertising?
7 A: I — you asked me whar it primarily was. [ 1 Q: Yes.Was that your idea?
ig) mean AT&T was mandated. ps  A: Idon’t remember that it personally was
ng  MR.BENNETT: I want to object to the form 118 mine, It was the FCC's. It was part of the basic —
r20) of the question but you can go zhead and answer. @0 Q: Was that a mandated action?
ey THE WITNESS: AT&T was mandated to spend en  A: That — the answer is yes, it was.
ra millions of dollars for that and other advertising ez Q: Okay And is it your testimony that AT&T
Page 242 Page 244
o :campzugns to inform peopie, and mat was the 11 didn't come up with that idea first? ’
@ obligation, of the changcs that were takmg placc and : m  A:Ican’tsaythey didn't come up with it
@ to tell them they had o m“k‘: a choice thh r\:spcg:t - 1 independently, I can tell you that priorto — -
4] to that CPE about buying it or leasing it. They were w @ That's my question. Did they or did they
5 not prohibitcd. given the fact they are spending all 5 not come up with that idea first and then come 10 the o
# this money, from adding marketing to it. If there - 1 FCC with the idea of saying, “Hey, we would like to
1 was somebody at AT&T who thought the primary purpose ¢ do some advertising™? Which way did it happen?
@ of it was a marketing picce, you know,all —alll ‘|®  A: Well, the answer is I can’t say whether
m; can tell you is that there was no circumstance in m they came up with it first because — '
no which AT&T could have decided it wasna't really pe  Q: That's my question.
iy interested in doing marketing so it wasn't goi.ng 1o iy A: The reason I can'tis I just said I don't
piz; send it out. Thar was a nonvoluntary mandafcd action (12 know independent — if they came up with it
(3 and I don't thmk 2 nonvoluntary — a nomfalumary 13 independently, I don't have any idea of the uming
ne) mandated action by the FCC can be described as (14 about who came up with it first. If we came up with
ns primarily a marketing attempt. g it independently, we came up with that and required
riel BY MR.TILLERY: 15 them and toid them they were going 1o have to do it.
1 Q: When — I'm confused by these nonvoluntary (7 Now, if — .
#e) mandated actions that you talk about. ps  Q: This mandated stuff is what's confusing
e A: Yes.
- [19) e,
P @: Was the $12 million they spent something @o;  A: Let me just finish the sentence.As I
@1 you came up with, t100? You know their $12 million 1 tried 10 say, if they independently said, “We are
22 budget on advertising? 22 going to do it whether we dre required to or not,” [
McCorkle Court Reporters (312) 263-0052  Min-U-Script® (63) Page 241 - Page 244
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(1] can't say they did or didn't. [ don’t know and [
121 have no idea who came up with it first. The way the
{3) requirements were suuctured is we negortiated with
¢ them and said what was going to have to be in the
ts} plan they submitted for approval. They voluntarity
16) submirted this pian for approval and the FCC issned
7 an order mandating compliance with the plan. So it
1 started being voluntary in that sense and changed
@ into a legal requirement.

po; @ Whenever the order signed by the FCC?
1y A: Yes,
ra Q: Isn't that, basically, what happened in

(13 terms of developing the order regarding CPE? You
{4 went to - you went 1o — to AT&T and asked them to
s come up with a proposal. ‘

ne; A We certainly —

in Q: Isn't thar whar you did?

per A We absolurely asked them to come up with a

(te] proposal. We simuitaneously with that were .

po discussing at — talked to everybody else and asked
1 them what should be in such a proposal and then we

122 engaged in significant discussions, I mean this is

‘ ; Page 246
i1 exactly the same process I told you, We — AT&T was
1 required to go out and submit a proposal, dkay?_Wc
@ talked to them about Wh;.t they wanted to be in that
i proposal. We maiked to everybody else abour what -
{5 they wanted to be in that proposal. We then told
151 AT&T what we expected to be in that proposal. .

M  Q: But AT&T came up with a proposal, dida't
[ it? - .
m  MR.BENNETT:I object to the form of the
[t0) question.

(1 BY MR.TILLERY:

na  Q: Right?

3l  A: What do you mean, “came up with"?

41 MR.BENNETT: Misstates the prior .
ng testimony, '

ne BY MR. TILLERY:

1M  Q: Who drafted the proposal?

08l A: Who drafied the proposal?

sl Q: Yes,

P A: It was physically drafied by AT&T.

21 Q: Right. Okay.

22 A:I'm — as I said, we told them whar they

S g

Pager‘zd?
1 had to physically draft and they physically drafted
@ i
)
5

it.
Q: Therc is no question oR the tabie, You

were asked some questions about mass media

communications. You szid there was a whole section,

25

temember?
A: Yes, bureau.
Q: A whole bureau on this. Okay. What was
the narure of — of their mass media cxpcrﬁsc?
A: They regulated all regulatable mass media
under the Communications Act. There were cngiriccrs,
lawyers, economists, ;iolicy people, I think those
were the primary professional categories there.
Q: Did they have any involvement ar all in

1o
1)
11z
oy

[14)

115 whart you were doing in 19837

ne  A: No.As I said — once —

pn  Q: Had nothing to do —

(s A: To repeat the answer.

pe Q: Had nothing to do with the AT&T matter, did
o it?

@1 A: No.The involvement that they had, as I

2z said, was limited and I think I made clear, this was

Paga 248

a lirnited and only with respect 1o the head of the '
bureau at the senior staff level, b’k:ingi involved in
high-level discussions aboﬁt what ;r,houid be done and ,
what was going on, not at this staff level. I — I )
believe I testified to that earlier but — that is
the case. '

Q: You know, in this case, I wanted to know if
you could tell me what you considered your expertise
to be that gives you a basis for offering opinions.

A: I think my expertise is in
telecommunications regulation gcncmuy.l think
specifically I have an expertise in the detariffing
of CPE, why it was done, how it was done¢, when it was
done, a number of the intricacies about it and I
would say that I have some expertise, as well, in the

)]
&)
b

18
m
(8]

=

1]
[12)
13

{14

[18]

116 subsequent development of the CPE marketplace.
pa Q: Did you ever lease a phone?

na - A: Yes.

r1s) Q: When?

g Al Ileased a phone on a couple of occasions,
21 I leased a phone for a brief period of time when 1
22 had a temporary apartment.
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signed, sealed and delivered. Effectively, that's
been the focus of your testimony all day, What good
is it going to do to talk to them later?

MR. BENNETT: I object to the question
because it is compound. I also think it is
argurnentative and I also I think it mischaracterizes
the prior testimony.

BY MR.TILLERY:

Q: What good is it going to do? Tell me.

A: T will. The answer is that the
negortiations had to do with the order which was at
one level of specificity. Subsequent to that, there
were considerable number of impiementation derails
and it made iots of sense 1o look at different r_hmgs
and have different people with different expertise
involved at looking at the implementation derails who
had nothing whatsoever to do with the négotian'on of
the order itself.

Q: You don't think thart &t might have been
helpful to have somebody whose pnmary interest it
was to concern themselves with consumers and r.hcu' _
rights involved in this negodation?

[

@
<]
e

18]

(8]
"
1}
]
(:2)
(EY
I
1)
1l
157
18]
(1s]
120
21

Page 234

' MR. BENNETT: Foundation objection.

THE WITNESS: No more than trying to come
up with a single individual who sole responsibility
was to the competitors or a — an individual whose
sole responsibility was to the — to the
congressman. The answer is —

BY MR.TILLERY:

Q: What competitors?

A: Yes, they are part of the public interest
the same 25 consumners, The FCC, in doing this, had 2
responsibility, which [ believe it fulfilled
wonderfully, to the entire public interest that fully
includes consumers as an important part but which is
not limited 10 consumers. The probiem here in the
regulation of CPE was thar the stares were deemed —
historically, continually, up until they were
actually preempted, to take consumers, who also were
votiers, as well, and to put their interests so &2r
above the other portions of the public interest that
the marker got screwed up and it was to prevent that
that the FCC stepped in 2nd engaged in actions that,
as I say, I believe I said it in my testimony, have

Page 2as
(i1 been wonderfully successful.
@  Q: How would z2lking to consumer advocates
@ screw up the marker?
@ A: We did talk to consumer advocates.
@ Q: Involving them in this process of
{8l negotiation?
m MR. BENNETT: I object to the question
1t because you are mischaracterizing the testimony.
il BY MR.TILLERY:
poy Q: How would that screw up the marker?
ity A: [know I testified before that as part of
11z the discussions leading to this, we ralked o

|13 consumer advocates and we did. You asked me ththcr

4 1 spoke to 2 specific enforcement person at the FCC
ns not whether we spoke t0 consumer advocates. We did.
ne There were people out there that were treated exactly
(17 the same.They had every bit as much access as

s anybody else who wanted to. The fact is, I

ns personally was very proud of the fact that — always
o have been, that the actions that I took, which were

1 very market-oriented actions, jrou knéw, this was m ~
@2 the Reagan Administration, which was very . - -

~ Page 238

(1 market-oriented, absolutely belicved and have always
@ believed that they have been strongly in the

m interests of consumers. That doesn't mean that every
w single individual consumer has benefitted from every
& action but consumers as a class have benefitted

# tremendously, and consumer advocates — I,

@ actually — I mean [ was personal friends with most.
@8 of the major consumer advocates, talked with them
s professionally, talked with them socially, did

1o pro bono consulting for them during my hiatus, the
p1) period berween my visits at the FCC, and 5o we are
{:2 very interested in consumer advocates’ points of

13 view. Consumer advocates had 2 basic interest to get
(14 rates as low as possible for as long as possible.

15 Those interests were very, very, very close to the

|6 state commission’s interests. So, basically, had rwo
1 groups which, in many of their arguments, were

pe interchangeable, and both of them, and 1o be fair a
g significant number of the politicians, the people on.
oy the Hill, had exactly the same interests, as well.
1211 Those interests were fully taken account of during
2z these negotiations and they probably considered the

McCorkle Court Reporters (312) 263-0052

-+« . b ———_— el

Min-U-Scripte

(61) Page 233 - Page 236



- . Charles Sparks v.

Albert Halprin
April 8, 2002 Lucent Technologies, Inc.
Page 237 Pagé 239

m politicians, if anything, had better access to us,
[ that interest group, the group arguing for lower
i rates and longer freezes, had better access to us
(4 than anybody else.

5 Q: Did the FCC possess expertise in the field
i of consumer behavior?

m  MR.BENNETT: Objection to the form of the
& question. -
m  THE WITNESS: No.
1o BY MR. TILLERY:

(11 Q: Mass media communications?

pa A:r Yes.

s Q: Who did they have at the FCC when you were

14 there who was an expert in mass média communication?
s A We had a whole mass media bureau. .
pel  Q: Who was the head of ir?

(7 A: Jim McKinney at the time.

r8  Q: And was that person involved in reviewing

i19) this deal that was being made with AT&T?

2oy A: Only at the highcst level. Since he was

1 a2 — a bureau chief, he sat in on some of the senior
P2 management mectings bur that was the — that was the

L Page 238
mconl;';:cqntcxt. )
= Q: You know that 1 985 notice that you have
® referenced in your report that AT&T sent our?
41 A: Yes. .
(s Q: When was the first time you ever saw thap?
5  A: When I gor it, which would probably have
7 been sometime December 1983.
B  Q: When you got it when? How did you gert it?
©  A: It was sent to me at my home.

Q: You didn't see it while you were at the
FCC, did you? '

A: 1did not,

Q: Did the FCC have any involvement in
preparing it?

A: They did not — the answer is yes, they
gave AT&T suggestions. AT&T showed them drafts and
they gave AT&T suggestions.

Q: Who gave AT&T suggestions at the FCC? )

A: People that I know were involved in it were
tza) Jack Smith, who was then the bureau chief at that
fe11 period of time, Jim Smith, who was still there at
2 that point, Kathy Levitson, Greg Vogt, who I

(1]
e
na
[13]
f14)
1s)
e
1N
18]
ng

. ina

11 menrioned before.

@ Q: They all gave inpur?

B A: I know they did, yes, because I talked to
t) all of them after I was there and, yes, at least all
t51 of them gave — as well as some other people.
#© Q: What input did they give regarding that
1 notice?

®  A: I1know they reviewed it and | know they

m made suggested edits to it. I dpn‘t know what they

o] were.

t  Q: What edirs did they make?

ng A Idon't know.

(3 Q: Was it initially prepared by AT&T?

py A Yes. '

ns  Q: Was it primarily 2 marketing piece?

ps MR. BENNETT: I object to the form of the
17 question, It is vague and ambiguous.

g THE WITNESS: No.
BY MR.TILLERY:
Q: Was it designed to give notice 10

customers? Was its initial purpose to give notice 10
B

1]

21

the customers? R

nge_ 240
m  A: To tell them they had to make a choice, '

2 yes. o
@  Q: Right. Was that notice by the FCC a

) mandate by FCC to AT&T or did AT&T suggest that thart
15, notice be given? Whose idea was it?

i MR.BENNETT: Object to the form of the

7 queston.

B  THE WITNESS: It was the FCC's requirement.
5 " BY MR.TILLERY:

ng  @: The FCC came up with that inirially?

A: Absolutely.

Q: When?

A: When [ was there. That's exactly — this
was the — the modified negative option that I

ps described.

1]

{13

N4

g Q: Okay Who came up with that idea at the

pn FCC? . '
i A: Idid.

e Q: You came up with ir?

po; Al Yes.

@] Q: When?

ez A: Ican't remember precisely. It would have
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(1 doing it in practice.And, secondly, it was a high ( are trying to describe?
2 enough price to produce a very favorable result for - A Yes, I think it was the first part, but
@ local rate payers. [ yes.
W Q: What'sa local rate payer? “  Q: Okay. What federal regulation would have
g A Somcbody who takes local phont; service from s governed AT&T after January 1, 1986 in terms of
18 a regulated — in this case, Bell Telephone Company. @ impossibility implied preemption? How would it have
M Q: Was the — was the auocat?}c number that M been impossible for AT&T to have complied with that
1 was —- that was credired there — paid, if you w;ﬂ @ regulation —
@ was that changed in 1987 by any legal action? ® MR. BENNETT: Objection to the form of the
o A: The — the number that was paid — po) question.
pn Q: Yes. 11 BY MR.TILLERY:
ta A — for the CPE? i1z Q: — and simultancously comply with the
it Q: Right |3 claims or not do that which the plaintiffs claim they
4 A: Not counting tax impact? 1t should have known. -
s Q: Right. ps A: Iwantto —
oe  A: Ithink there was a very minor adjustment, ey MR. BENNETT: Form of the objection.
17 as I recall, on second or third recon. I'm trying 1o 4n  THE WITNESS: IfAT&T had voluntarily done
118 remember exacty what it was but it had to do with ¢ this, it was free to do so.The —
119 the implementation of net book, the way the records 18] BY MR. TILLERY:
120) were kept rather than the concept. po  Q: Voluntary — voluntarily done what?
@1} Q: Let's go back o my qucstion_ about c_mbcddcd zy  A: Voluntarily done something like changing
@2 base customers, okay? Is that preemption that you |21 the name it called the equipment on the bill, o it
T Page 226 Page 228
) charge 10 exist, is that implied preemption? ¢ didn't call it equipment anymore. That — the '
@ A:Yes. ' - . 7 = conflict here «— - o - ) '
@  Q: Do you know what obstacle implied m  Q: Didn't call it leased équipment?
M preemption is? " w  A: Yes. Didn't — '
51 MA.BENNETT: Objection to the form of the m Q: So,in other words, if they had chosen to -
 question. # tell their customers specifically what it was they
m  THEWITNESS: The answer is, I would m were leasing as opposed to doing whar has been
@ assume ~ I guess “no” is the operative word. I m alleged in this case as being causing or giving rise
m would assume that because you can't place an obstacle ® to confusion, there would have been nothing wrong
i in the path of the achievernent of federal objective, (o with that?
11 the method chosen, appropriately chosen by a federal ny MR.BENNETT: I object to the lack of
;17 agency to achieve that objective, it is something nz foundarion.
i3] which is an obstacle in the path of doing that, If . 8Y MR. TILLERY:
(14 it is —~ an insurmountable opposite is always ne  Q: Is that what you are saying?
185 preempted. If it is an obstacle that you can ng  A: WhatIam saying is if they had voluntarily
néi surround, that you can avoid with some difficulry but e decided 1o do that in response 10 some market demands
1 is, basically, avoidable, it may or may not be im and not been required to do it by — by some state ‘
1e preempted depending on the specifics of how the 18 law. :
us preemption was accomplished. (1 Q: So it wasn't impoessible, then. It wasn't
e BY MR. TILLERY: o under the impossibility implied preemption doctrine,
@1  Q: Well, the second part, are you describing 1y was ir?
22 impossibility implied preemption, is that what you 2z A: What wasn't? AT&T doing it or AT&T
McCorkle Court Reporters (312) 263-0052 Min-U-Script® (59) Page 225 - Page 228
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11 complying with an obligation? i had training in consumer psychology. That may have
@ You said that AT&T could have done it on @ been her — her background had been, you know,
@ its own. 3 consumer organizations and I think maybe —
w;  A: If there was no obligation. " BY MA. TILLERY:
i Qi You know, if AT&T had decided to put the — m Q: Was she working at the FCC as a consumer
@ the full and precise description on the phone lease & psychologist? ‘
o bills after January 1, 86, there was no regulation m A: No, she was a consumer protection person.
18 that by doing so it would have violated. Therefore, m  Q: What was her job?
@ there was no preemption. m  A: She was head of the — the consumer
noy  A: There was no presumption of voluntarily 1o protection branch of the Common Carrier Bureau.
1} conduct by AT&T. 3 @: Was she involved in the negotiations with
pz Q: Right. iz AT&T? .
31 A: There was precmption of an ¢bligation on s A: No.
n4) AT&T to do it (41  Q: Did you mlk to her when you were
rs Q: So volunmarily — voluntarily doing these {118 negotiating with AT&T?
v€) things were not a problem? ng  A: No.
rn A: That's correct. And the same way that — pn @ Why not?
na that I have given you my opinion, recognizing you may g A: I'm not sure what she had to contribute to
(8] not agree with ir, that the state wasn't free to 11e) the —
120) determine what the price should be for the CPE. za  Q: How do you know if you didn't ask her?
=1 Having said that, AT&T was totally free to determine Rn A There were — there were 1,500 people at
tz the price, even if | — if I believe, as I certainly 2z the FCC that I didn't ask, also. - - N
_ - ) Page 230 Page 232
1 do, and I think the record totally supports, the M Q: I'm not talking about the other 1,899. ‘
2 state wasn't free to decide that the price freeze @ A: But your response is how could you know if
@ should extend five years instcad of two years, AT&T @3 you didn't ask her.] — I ralked to those people
t¢] was totally free to do that on its own. No question @ who I believed bad something to contribute, who I
(51 about it. 50 the question isn’t whether they would s thought had expertise relevant o this and not to the
1 violate a rule by not changing the price for three & others.
m more years, the question is whether or not they could m Q: You don't think that the people who were
i) be placed under a legal obligation by any state law @ there specifically for the purpose of looking out for
s or order or common law principle to do so. ® consumers would have been somebody you would want to
por  Q: All righr. ro talk to?
0 A: And that's — 1  A: About the negotiations?
1z Q: I understand your answer. Did the FCC iz Q: You bet.
113} pOSsess any expertise in the ficld of consumer 1y  A: No.About — about the review of the
4 psychology? 14 specific materizls that they submitted that were not
s MR.BENNETT: Objection to the form of the 115 attached as an appendix to the order, at a later
e question. Vague with regard to experiise, vague er.h 11§ point, yes.
17 regard to consumer psychology. tn @ Well, wair 2 minute now. You told me this
vs  THE WITNESS: I'm not sure of the answer. pa was, basically, a foregone conclusion when you left
- 1191 They had, certainly in the Common Carrier Bureau, we (e in June of '83.
re; had ? consumer protection division by people who, to po A Yes.
1 the best — ! remember the person who headed that pn G This thing was done.Then what good is it
fz2) division under me, who I believe was a — had some —

221 going 10 be 1o talk 1o them later? This thing was
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i1 Q@ And could language thar says you have to‘be
i fair to your consumers, could that type of consu:n'xér
@ fraud statute that requires basic fairness to
w consumers be enforced with rcspccf to AT&T's leasing
5] of CPE?
| A: Notinall circumstances. The exampie
m which comes up here is if a state decides that
8 fairness requires 2 price freeze for not two years
@ but five years, my answer is it does not marter how
o the state decides that, if the state decides that,
111y whether it does it prospcc:ivcly'or retrospectively
nz through the award of damages, it is not free 10 do
13 that,
g MR.TILLERY: Let's go off now at this
s time, off of tape 2.
(1 THE WITNESS: [ tried to finish it up
n7) qQuickly when you —
re;  MRA.TILLERY: Right.
e MR. KING: We are off the record at 3:14.
o (Pause)
=1 MR. KlNG: We are back on the record at
21 3:15 and this is the beginning of tape 3 in the

Page 218 |

i Albert Halprin deposition.
2 ' BY MR. TILLERY:
B  Q: Could you tell me, sir, what you — on what
4] you base your claim that the FCC preempted any state
@ rules based upon AT&T's inheritance of the embedded
1 hase?
m  A: On the fact that the AT&T — that the —
@] that AT&T submitted a proposal, which was approved by
® the FCC, which essentially said, to put it in the
1o vernacular, what they were going to pay for the
117 embedded base. It was 2 bargain. And as par of the
112 process, 'm not sure if r.his' is in the record, I
(13 think it is somewhere in one of these documents, but
14 it — for example, the FCC at one point appi'oaéhcd
115 AT&T 10 see if they would also take over the embedded
(g inside wire base ar net book and they said flat out,
17 “No.Absolutely not. If you put that in the order,
ng we will take you to court.” Our judgment is thcj'
g, would have won. So it was a bargain for in the real
=y world, a trade-off between what — what they would
i211 give and whart they would get.
@z Q: So who ended up geming the inside wire?

Page 219

m A: The BOCs.

@  Q: Inside wire?

B A Yes.

#  Q: From — what do you describe the inside

15 wire as?

B A: I'm sorry. Inside wire?

m Q: Yes. What were you just saying?

# A: That the BOCs got the inside wire, Inside

@ wire. :
ne @Q: What is the inside wire?
py  A: Inside wiring is wiring that ~ that
n2 essentially connects the network interface to the
p13 instrument in the house to the telephone to the

14 equipment.

ps  @Q: So from the interface on the outside of the

115 house —

i A: Oron the inside.
rg Qi — to the telephone?
g A: Could be on the inside.
gy Q: Oran apartment complex to the telephone;
[21 right? ' o - o ‘
@ A: Yes: CoE e e e e T

1 Q: Who ended up getting that wire?
@ A: That wire?

m Q: Yes.

w A Simple wire? BOC.

m Q: Okay.And — and then the interface, the

[ wire from the interface on was Bell Operating

m Company, as well?

m A Yes.Yes.And —

m Q: Did the customer ever get the inside wire?
oy A: The customer got access to the inside

111" wire. The inside wire, it is important to remember,
12 had negative salvage value, had no value at all. The
113] wire was worth nothing, The issue that tater arose
114) was the ability of the owner of the wire 10 disable

15 it, if you told them that you don’t want to pay them
ng for it anymore.And that was taken away fromthe

171 owners of the wire. 50 while customers — the FCC
18 proposed giving it to customers and then decided not
t19] to formally transfer ownership of it 1o customers,

120 gave them conrtrol of it without ownership, after

1} having originally proposed to give them owmership.
1z But the — the point I was making is that —
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@ So the wite to this day inside homes is
owned by whom? Owned.

A: Ithink it's been — if it's been fully
depreciated at that point, the customer may own it,
I think the customer does own it if it's been fully
depreciated. ' : .

Q: How did that happen? Tell me how legally
that happened.

A: The FCC originally proposed to transfer
just like embedded base.

Q: No. Here. Was there a subsequent transfer
order?

A: [ believe so, yes.

Q: When was that?

A: [ can't remember.

Q: That gave the inside wire 1o the homeowner;
right?

A: Yes After it was — I believe it was
fully depreciated by that point. The FCC — 1 mean
how it happeuns, the FCC originally had such an order,
reversed it and gave them conrrol over it but not and

[1].
2]
131
14]
151
. [€]
M
(8]
=
0]
(1
112
(13}
[14]
18]
(16]
nan
(18]
(18]
[20)
21
[22]

then said, “When it is depreciated, you own it and it

R Page 222
E all depreciated now,” so since no new wire is
permitted to go inro the rate base. It is also
important to remember that what was in the rate base,
what we are ralking about depreciating there, was
capitalized labor, 98, 99 percent capitalized labor.
The — 1o get back, I think, 10 what I recall the
question - :

Q: Yes. We 'wcrc talking about the inheritance
of the embedded base and you told me —

A: In fact, this was a bargain, that AT&T —
AT&T at the time did not — was not very interested
in taking the CPE, the embedded CPE equipment,
particularly residential CPE and particularly at net
book value, They argued, I think with a fair degree
of accuracy, that the equipment was not worth net
book value. Now, when we talk about selling it to
AT&T at net book value, it is important to remember
who was selling it 1o AT&T. _

Q: What question are you answerning right now?

A: I'm answering the question about why the
deal couldn't be changed.

Q: What deal — my — let me — let me go back

f
G
3

flar}

Page.zzs
over and explain to you what the question is. Okay?
On what do you basc your claim that the FCC précmptcd
any state rule, consumer frzud action based upon

1 AT&T's inherirance of the embedded base? -

]

A: And the answer, and I guess I don't have to
go through all the derails, was that the price that
AT&T paid for that inheritance was governed by the '
FCC order after lengthy negotiations and that
changing that bargain was totalty inconsistent with
that order. Imposing additional condirions for
saying the base was worth so much 10 you that we are
going to impose these additional conditions, was
changing the bargain.

Q: Let me ask you something. How does the
base price, that is the embedded base price, have any
bearing on obligations to these embedded base '
customers after January 1, ‘867

A: Oh, because AT&T, through a combination of
the sale of the embedded base at a given price, along
with the way they offered people the option of '
purchase, *If you want it to, you can; if you don't
want 10, you don't have to,” was essentially an - -

m

3
4
15}
16}
g
0]
|

{101

n
112
{13]
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[15)
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18]
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[20]
[21)
122}

. o Fage224
gverpayment for that CPE and 50 th;:y bvcrﬁaid that !
CPE in return for a deal in which they would be free
to price in the market for a period of vime ' B
thereafter,

Q: Why did they overpay for it?

A: Because it wasn't worth net book.

Q: What was it worth?

A: It is impossible 1o determine with
precision what it was worth.

Q: What do you think it was worth?

A: If I had 1o make — I don’t know. Probably
a couple billion less than net book.

Q: What was net book? What was the number?

A: 1don't remember.

Q: Why was it set at nct book?

A: For two reasons. Number one, 1§ it was
determined by the FCC that it was not possible to
come up with a deuailed accurate estimarion of the
value, even if it existed in theory, and what — the
FCC was unconvinced that in theory there was such a
true valuation, The recordkeeping, the way the
records were kept in depreciation groups precluded
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i1 compliance with a specific FCC regulation,

ta A: Okay.] — it would not — and [
 misunderstood the question. I thought the first time
1 you asked if what is being required here had been
@ required of AT&T contemporancously, FAT&T

5 voluntarily, in response — what they were told is,

m “You are in a marketplace. Decide what to do.” If

® they had decided to change the ritle, they would hiave
1 violated nothing, If they had been required — if
1oy instead of retrospectively saying you would violate
(+1 people’s rights under 2 consumer protection law —
7 Q: Right, .

13  A: — by doing this, if somebody had come in
4] 2nd said it is a violation of c:onﬁumcr protection law
18 to do this, to avoid damages rolling up, we are '

g secking injunctive relief to require you to do this,
(17 that would have violated the rule.

pe; Q@ What would have violated the rule?

ng Injunctive relief?

@ A: A state requirement to do this. That's

1) whart I thought you asked the first time.

2 Q: Ithink maybe we have had a little bit of 2

e Page 210
i disconnecr here.
@ A: Okay
m  Q: What [ am trying to get at is this, sir.
1] You understand, gcncmﬂy, the allegations béi.ng made
[5 in the complaint, .
& A:Ibelieve so, yes.
m  Q: Whar I'm trying to ger at is if AT&T had
) complied with the obligations the plaintiffs allege
B thar it should have complied with under the state
o consumer fraud laws, ala the complaint, okay, can you
(11 tell me any FCC regulation with which it would have
112 been impossible for AT&T to comply? '
'3 A: I'm — I have tried to respond to this and
(+4] I think -— I think I was right the first time about
(19 the question. If these were obligarions, that would
11 have been 2 violation of the order,
nn  Q: If what were obligaﬁons?
0y A: The things — the example you gavé.thn
('8 you say, “complied with the obligation® —
Ro)  Q: You are talking about utility type
24 obligations?
22 A: Yes,an obligation, for example, to

Paga 211

11 disclose 10 — to say what the name of the equipment
@ is or the other ones we have covered. That's what I

@ am uying to distinguish berween if AT&T did it

4 voluntarily, they just decided it's 2 good idea.

m & I'mtrying to get our semantics correct.

@ I'm not trying to intermupt you to be rude. I'm

{7 trying to get our semantics correct. When you say,

& “obligations,” are you talking about utility type

@ obligarions or state public utility commission or
pe some Commerce Commissioninstructs AT&T o do certain
(11 things or are you talking abour their legal
2 obligations under consumer fraud laws?
pal  A: An obligation imposed by 2 state, what [ am
{4 saying is those are equivalent in these-cases, If
{15 they are special obligations imposed by the state
1§ which are not imposed on every provider of goods and
nn services, you know, if they are special because of

15 the embedded base, AT&T or CPE, those are utility

ne rype obligations which cannot -~ you know, could not
) be imposed on AT&T. So — and I will repeat. If

|@1 there had been such an obligation and somebody had -
jrzz aempted to enforce it then, you are saying if AT&T,

: ~ Page 212
1 if they had complied, if it — they complied because

@ it was an obligaribn, because somcbody said, “This is

@ an obligation. You have to do it,” I think people * ~ *

w4 would have come to the FCC, sought a specific order

t5 that they were preempted and I think they would have -
# gotten it, :

m Q: A specific order that what — that the —

(8 that these claims —

@ A: Thata statement —

o @ — by complying with the claims, the state

ny consumer fraud claims, by doing those things?

2 A: Yes.That a state artempt 10 — to have a

(13 law, consumer protection or any other law that says

(14 you have to encourage people to buy by giving them a

15 specific comparison of lease rates and purchase
i1§ rates, where it doesn't apply to anything else, yes,
171 that ~ that was preempted, would have been

i8] preempted, whether AT&T did it or not,if a state
8] arcempred to impose that obligation, through —
00 Q: Where ] am having trouble is where you are
21 saying a state imposed that obligation.

#a  A: I'm sorry. I thought your question said if
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i AT&T had complied with its obligarions.

@ Q: Actually —

m  A: It came from state law.

W] Q@ Actually, I said as plaintiffs aliege in

15 this complaint under the state consumer fraud laws.
16 And where I think we are having trouble is maybe a

Page.215
(11 lawsuit here? .
@ A Yes.
m Q: Do you have some belief that the stare
4] consumer fraud laws in New Jersey and llinois don't
= have cqual application to anybody else who — who
16 happens 1o act in the same fashion?

m
19!
)

[10]

(1]

RF

E)

(141

15]

8]

(17

18]

e

20,

Y

distinction berween utility type state regulations
versus allegations made under state consumer fraud
laws. Let me start over, Let's stant over and see
if we can get it square. Okay? Let me Start over.

A: Can I just say — I just want 1o say
becauvse I —

Q: You are not drawing a distinction berween
the two, are you?

A: I'm — a state imposed oblxganon, which is
a special nongeneral obligation, I'm not doing a
distinction, and I really think,I mean I — I am not
trying 10 proiong this or other, but I am sure when
we look at this, that in thar question when you did
it, you said their obligations because I mean I —

Q: 1did. I said their obligations plaintiffs
allege under state law..

M
[

AT —
Q: What is it about the application here that

1]
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16}
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A: All right. And that’s what I am saying.
For some — for a state, state law, to make this an
obligation would hivc been a violation. The FCC
would have preempted it and so that's why — that's
what I was urying from the first here, to distinguish
berween AT&T deciding that it thinks for some reason
1o get pood will that it wants to publish something,
giving the crossover point for purchase and sale in
terms of actual dollars, ignoring the value of these
or things, which are greatly debated, I mean this is
an insurance policy, in large part, burt assuming that
it is — ignoring that, even if — they want to say,
“Well, you should know you are getting insurance,
bur if you don’t care about that, here's the
crossover,” AT&T was free 1o do that voluﬁtarily.A
state was not free to imposc such an obligation on
AT&T for its CPE where it is not gencrally imposed on
every provider of equipment which can be leased or
sold. .

Q: Do you have some belief that stare consumer
fraud laws in Ikinois or New Jersey are being
applied in a discriminatory fashion by virtue of the

s makes you think they are being applied in a

poy discriminatory fashion towards AT&T and Lucent?

pp A: The fact that the conduct, which AT&T is

(12 being accused of, and the conduct which'is described
(13} in the expert reports is, in large part, what I would

pat describe as absolutely 1(}0 percent typical conduct of
(15 anybody in a dercgulated marketplace, which, I do not
ng believe — and I — 1 want to repeat, you asked me it
n7 first, I'm not an expert in the consumer fraud laws

re of lllinois or New Jersey, but the notion that

(8 someone violates consumer fraud laws by not telling _
201 you that your utility service won't be cut offif'—" PR

CET R

21 if you don't buy — if you don t pay for a modcm or. .

ik e EW)

2 something else is silly. Pcoplc don't have r.hosc e s

Page 216
types of obligations in the marketplace under o
21 consumer fraud laws. They don't have —
3 Q: You are saying that you know that for 2
[ fact?

5 A: That they don't have —
s @: That the consumer fraud laws don't govern
@M that?

® A: That they don't — yes, they don't require
people to go out and tell you that you can get this
from one of my competitors, yes.

Q: Let's now maybe — maybe we can go back 10
our question. All right? How can a statute like the
Illinois consumer fraud statute that requires
pa) fairness in dealing with consumers be enforced
s without reference to the particular circumstances of

[13]

15 that case?

fm  MR. BENNETT: Object to the form of the

{18) question.

THE WITNESS: ] think that something th‘at

o1 only says you have to be fair does require looking at

184

(231 the specific circumstances of the case to enforce.

122 BY MR.TILLERY:

Page 213 - Page 216 (56)
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15} YOu can't use the bathroom.

@  (lLaughter)

m  MR. KING: We are off the record at 2:49.

#  (Recess)

© MR. KING: We are back on the record at

| 2:586.

m THE WITNESS: Okay. I did — you want me

18 to just try and answer the last question?

e BY MR.TILLERY:
no Q@ Yes, sir.
pn A: I went through the — the different ones
(121 and most of them I would say are identical before —
113 berween 1984 and 1986 and thereafter. There are one
(34 of two that I think may be slightly different or ~ '
pg different berween 1984 and 1986 and thereafter. The
(e pricing is tariffing before or after makes no

(7 difference at all. The — a failing to adequately

ne disclose the total dollar amount they had paid and
rtg) that the total amount far exceeded the actual value,
o same before and afier, makes no difference ar 2ll.

@1 It is hard to imagine anything more regulatory than
@2 that. We even saw the fact that, I guéss, the value

Page 202

(1 is something that’s being argued about here. The FCC
@ didn't want governments determining the value of CPE,
@ wanted the marker to do that. ) o
w  Failing to adequately disclose and explain

1% 10 plaintiffs and class members material terms and
s conditions, this is one, let me say, there -is no

M question at all berween '84 and "85 that this couid

#® not be considered. It was absolutely preempted. If

m after ‘86 on the basis of somcthing that does not

9] apply any special obligation to AT&T, the embedded

{191 base or CPE, there is a general state requirement

11z for — for all leases of anything thar take place. I

i1 would say it would be preempred during ‘84 to '86 but
114 not thereafrer.
i8] D, failing to disclose the original cost or

e current value, equally the same. Can I use “before

17 and after” as shorthand? '

e Q: Yes.

19 A: Before and after,

tzo Fuiled to adequately disclose to plaintiffs

(11 that there were meaningful alternatives to them,

22 having AT&T as a deregulated company, having to tell

Page 203
t1 them, “You may not want 10 buy from us, you may want
@ to do something else,” same before and after.
<) It is -~ failing 10 adequartely disclose
w that partcipadon was not required by plaintiffs and
5 class members, the same before and after. Once
[ again before and after A state — [ just want to
M be clear what I am saying here — was 100 percent
@ free to require the provider of the local udlity
@ service to say that. They just couldn't require AT&T
1o to say that. The people — they reguiated somebody
1111 who they coulid but they couldn’t make them say that
1z before or after. C
[13] Failing to adequately disclose that the
{(+] charges for leased cquipmcni: for residenrial
18 telephones, the form of that same before or after.
te] Failing to adequately disclose to
17 plaintiffs and class members their right and option
118 to terminate the rental agreement at will I — this
g is whar 1 am not sure of. Once again, if there isa
120 state law that says any lessor of anything has to ~—

1) at will, has to include a prominent description

27 that — or whatever type of description within this

Page 204

(1 thar says in 50 and 5o type, “You have the rightto

@ terminate this,” if that was applied'on @ neutral

i basis, ] — I'm not 100 percent certain that would

w have been preempted during '84 to '86. It might have
@& been, bur it would not be preempted thereafter. '
] The -~ number ], I have not said any

m preemprion on before or after. This is, basically,

@ saying something was something other than it is.

© That's not a — that's rechnique which does apply 10
no the best of my knowledge, I hope 50, to anything

114 regardiess of who is providing it or what it is.

gz Collecting in advance. Once again, this is
13 onc that I think may well be different. Ciearly was

p1y prohibited during the transition period. If there is

11§ a rule that says no lessor can collect anything in
g advance after the transition period, I think that
117 could apply to AT&T, as well.

pg @ It wouldn't be preempted after '867

fi; Az Notafter, if it compiicd with those

200 conditions.

211 @: Right

=1 A! In other words, if it was not specific.
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tn The — the K is — is also one that insofar 1 consumers, I believe that comperitors would have been
@ as it’s a neutral rule, not being applied specially = before the FCC arguing that even if AT&T was prepared
ml to embedded customers, AT&T or CPE customers, 1 to do it and didn’t want to challenge it themselves,
w different before and afrer. : w; that it interfered with the FCC regulatory scheme
m Q: Preempted before, not preempred after; i and — and was preempted and 1 believe the FCC would
16 right? o 1§ have been decided it was preempred. It is
m  A: Clearly preempted before and I think — if m impormnr —
tg it just, basically, said, you know, stuff has 1o be ® @ My question, though, specifically was
@ printed — cvery lease arrangement has to be printed m which — which FCC regulation would it have been
1oy in part X type after it would have been valid and (1g impossible for AT&T to have complied with if they had
111 could be applied to AT&T. I'm not 100 percent 111 done the things that the plaintiffs alleged they
nz certzin. It would have been preempted before. It (12 should have done or not done the things that the
ra very well may have been, since the FCC — cenainly (3 plaintiffs allégt-:d they shouldn't have done in this
ri4; during the period of ime when the FCC and, I (4 case? :
s believe, the districr court, as well, were ns  A: And what I tried to say is that, in my
ne specifically approving the form of bills because of 1g) judgment, if that had happened for the reasons I just
17 shared billing arrangements and the like, 2nybody who 17 told you, people would have come in and argued that
t) said that violates the law was preempred, but 118 AT&T was violating the Computer I order by doing
prs) that's — that, I would say, was preempted before and 1 that,
rzoy not after on the basis of a totally neutral rule. o) Q: Are you talking abour pricing now,
ey Laswell Imeanifitis —the — (21 primarily? What is it that you are talking about?
@2 different before and afier. The terms and g2 A: Anything that made the AT&T offering more
Page 206 ] Page 208
(1 conditions, yon know, exactly what disclosures were (1 amractive for consumers that was mandated by a . '
1z made were governed before, thereafter, general rules 1 state. ' o .
(3 not $pec — not singling out AT&T gmbcddcd basc or B Q: Well, for example, if AT&T had described
1w CPE were okay. « their phone equipment after 1986 as something other
5 M makes no difference and I don’t think 15 than leased equipment — did you understand that's an
1] could apply before, and this is one that, basically, @ allegation in the case?
11 says you shouldn’t be able to close the phone center m A Yes.
g stores. I think that was — that's w@riff regulation @ @ Okay.You understood that one of the
@ thereafter It is common carrier regulation @ allcgations is that AT&T had the ability to put the
noy thereafer. (1) actual phone on the bill, the actual phone
ni @: You have covered them now? 111 description on the bill but, instead, chose to use
na A: Ibelieve so. 1121 terms like “leased equipment” or an abbreviation that
3 Q: All right. 13 made it difficult for consumers to understand what
e A: Tried to. 114 they were being charged for. Do you understand
ns Q: After January 1, 1986, was there ever any 15 that’s an allegation?
re) FCC regulation with which ir would have been ne A: Yes, Ido.
' impossible for AT&T to comply if AT&T had complied m Q: Okay. Now, let's assume that AT&T had,
(18] with the obligations plaintiffs aucgc it should have s8 instead of doing what the plaintiffs allege they
e under state law? : 119 shouldn't have done, had actually put on the phone
Por A: Yes.Imean [ hink if AT&T, basically. o bill the description of the precise type of equipment
R complied with state requirements ;o do this, which 1) on the billing that the plaintiffs say they should
= were geared at making the offering berer for [z have.Tell me how that would have frustrated AT&T's

Page 205 - Page 208 (54) Min-U-Scripte  McCorkle Court Reporters (312) 263-0052




Fi-_m;‘_s-w
(AN

grra

B

LS

FI!&‘N’A‘H

oo

11

. Charies Sparks v,

Lucent Technologies, Inc.

Albert Halprin
April 8, 2002

Page 1 93

i for reconsideration of that or challenge that order
12 in federal court bur they can'’t go out and just do

@ the same thing and say it is a state consumer 7

4] protection law.

m Q: Aren't you talking about the transition

i period of time now, sic?

m  A: No, I'm talking about after the transition

i period.The FCC decided when the mansportation
® period would end. I'm sorry.
ng  Q: Your statement you just made about these
f+1] groups coming in extended beyond the wansition
17 period, your claim is?
p13 A: Oh, yes. ‘
e Q: Okay. So your — your statement is that '
ps there is no distinction in terms of challenge to
1& behavior from January 1, '84 on?
un A: That's correct, that the FCC authority to
pe set these terms and conditions, when it said as of
118 January 1st, '86, these obligations end, that they
261 were making an affirmative decision that there should
r1 not be obligations of this type after that and that

2 while anybody was free 10 come in again, yet again,

-

Page 194 |’

o ‘through a pcuuon for rulemaking, and once agam
@ make the argument about what the obhganon should bc
@ imposed, they weren't free 10 go out and do it by )
# themselves.
i  Q: Let me see if [ can clarify this. Is it
1| your belief that 2 challenge o the conduct of AT&T,
m let's say in 1987, based upon the notice that they
® gave or didn't give there, embedded base CPE
m customers, would be scrutinized from the standpoint
no of implied and express prccﬂ‘lpt.ion, precisely the same
(11 way as if that same conduct were challenged in the
{1z transition period?
n3  A: There is a statute of limitation on
{19 cornplaints.
ns  Q: Let's forger the statute of limitations for
(6] a minute.
17 A: Okay.I mean i you want to eliminate that
tg and say in 1987 somebody came in and complained about
(9 an action that took place during the transition o
@0 period — '
2y Q: No.No. _
za  A: I'm sorry.] misunderstood what you said

Page 195
1) then.
@ @ You just told me a few minutes ago that
@ from the standpoint of implied or express preemption,
w you would evaluate conduct pre and post 1986 in the
5 same fashion,

st A: Yes.
m  Q: Didn't you?
m  A: Yes.

@  Q: All right Now, my question is from the

fay standpoint of whether or not that conduct is

p1 impliedly or expressly preempted, [ think you are —
{121 you are not claiming it is expressly preempted, are
(13] you, most of this? '

4 A: No.

g Q: All right. 50 10 the extent that the claim

(18} that it is mehcdly prccmptcd is made, is — let's
1t pick a charge against AT&T and say that they didn't
118 give adequate notce 10 their embedded base CPE

. |te) customers, just 2 ¢laim a charge, okay?

eo  A: Uh-huh,

I @ Would that charge be scrurinized for

(z2) purposes of implied preemption in precisely the same

P.age 196

| 11 way as if it took place berween '84 and °86,as if it

(1 ook place in '877-

@ A: The thing I'm having a hard time ,
@ understanding is whether or not you are talking about
5] the charge being made between —

&\ Q: Yes.

|m Ai—or the aliegation of AT&T's conduct took

.| 8 place.
| @ @ Yes.Yes.The conduct took place — in

one insrance the conduct took place that's being —

~|nn that's being charged as unpropcr —_

pnz A Okay.

3 Q: — berwecn ‘84 and '86.

p4  A: So it is not when the thing was filed.

pg @ That's correct,

png  A: What I misunderstood, I thought you were

117 talking about something filed after '87 having 1o do
11gy with the notice that was given to the embedded base
p1s] customers which couldn’t take place —

iz -Q: No. No. No. No. No.

Ry A: — there were no embedded base customers
{2z after that.
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1 Q: No.I'm talking about — I'm talking about
(= aliegations of misconduct, one, occutring in the
@ rransition period, and another occurring in, say,
@ 'B7.

155 A: Right.

# MR.BENNETT: I object to the question

7 because it is vague with regard to whar kind of
(8 allegation you are talking about.

® BY MR.TILLERY:

ng  Q: Do you understand? And the allegation, I'm
11 just picking one, is that they failed to give
17 adequate notice.

3 MR.BENNETT: S.tjﬂ.'objccr to the form of
n4 the question regarding — because it is vague with -

15 regard 1o what,

per THE WITNESS: Okay. [ think I do

p7 understand. I misunderstood it initially. But as

8 I — do you want me to go on — .

(e} BY MR.TILLERY:

o) Q: Yes, go ahead.

1 A: But as [ understand it now, the answer is

122 yes, they are equally preempted. Specifically, if, -

Page 198

i for éxamplc, somebody wanted to claim that AT&T was
(2] COmUmitting straight fraud, okay,they solda — an .
@@ instrument that had nothing inside it, all right, as
#l a working piece of CPE, that is 2 good claim under
5 state law, you know, if there is a— a relevant
(6] state law, which | think there is in every state,
m both during the transition period and after the
i8] transition period, equally good in both cases, a
@ claim that AT&T was, your specific example, not
ro] giving enough notice of a price increase, I would
1111 say, would be exactly the same before and after.
. 1120 There was no longer — I mean the FCC order
113 specifically said when they could raise prices and
114 for somebody to come in after it and say — I mean
s this is a good example, this is the example [ gave —
e “You, AT&T, can't raise prices without giving 90
117 days’ notice and publishing it in every paper,” was
118) equally prohibited after the transition as it would
(1) have been during the wransition. ,
e Q: Al right. Let's — let's — maybe I can .
21 shorten this up this way. You remember when you went
iza through the complaint and you identified all these

)
@
)
)
5
®
m
i
™
1oy
1]
17
1al
4]
1l
(1]
nn
18)
(e
2%
21
2z

Page 198
specific allegations that you thought were impliedly
preempred? ‘

A: Yes, sir.
Q: Now, are any of those time scnsitive in
terms of being subject to preemption claims and at
one era but not at another era?
A: I don't think so.The ones that I dida't )
cover as being in my opinion preempted, I think,
dealt with conduct which, whether it is rue or non,'
I have no opinion on that, was not preempted if it
took place during the transition period, as well.
Q: I want to make sure I understand you.The
claims that are set out in the plaintiffs’ complaint,
third amended complaint, which we have identified on
the record that you have reviewed, if doesn't mater
in your opinion when those ook place in this case?
A: The claims that say that AT&T should have
done things, which regulators used to require them to
do or might have required them to do in the furure, )
the ones Iidentified, which are traditional
regulated fcquircmcnts,jmrifﬁng réq;ﬁrcﬁlcn‘t's. ves, ‘
that — their failure to abide by those is equally- ~ = - ==~ -

—
=

1o
i)
(12
(13
{14
18
(18]
[
18]
18]
=]
Iril
122)

_ Page 200
preempted from being considered by the s;catc,_ whether .
it took place before or after 1986. ' ‘
Q: Irrespective of the time? Before or .
after. It doesn’t maner when?
A: Yes.
Q: During the transition period or after the
transition period?
A: Yes. Yes. Those maters.
Q: Are any of them sensitive to the time
period, any of the claims that we have made?
A: I — give me one minute. Let me —
Q: Sure.
A: I had it right here. Do I have it here
suill?
MA. BENNETT: I may have moved it.
THE WITNESS: No, this is a real one. I
mean it is easier for me in answering.
MR. BENNETT: Let's go off the record. I
think we can’t -—— I can 't — we have people walking
around. Can I use the bathroom real quick while he
looks a1 this?
MR.TiLLERY: We will go off the record but

Page 197 - Page 200 (52)

Min-U-Script®  McCorkle Court Reporters (312) 263-0052




PERY. TR

iy e

K;

e

¢

Charles Sparks v.
Lucent Technologies, Inc.

Albert Halprin
April 8, 2002

[
@)
Bl
(]

i)
(12
D3
4]
15
18]
1571
[18)
RE]
[20)
?

-

Page 185
had regular contact, once again, ona daily basis
with both staff and commissioners from a number of
states, as well as from what'’s called the NARUC,
which is the organizavion representing both all state
commissions and state — at that time, I believe,
there was not a separate Organization for state
consumer advocates, that they were foided within
that, they later spun off. We had regular '
discussions with a lot of others, as well, so when
you say how is it spun together, it was a2 much more
complex and broad-reaching set of inputs than what
you have characterized and I think it is fair to say
that a significant portion of it was scif-generated.
That was a matter, after having everybody tell you
what they want, which was their job, of the FCC
staff, determining what they thought was the best
balance of interest on these key points and there
were a lot of — of different points that — to be
covered.

. Q: Let me ask you, sir, are seliers of
residential CPE subject to state antitrust laws, in
your opinion?

[
iZ)
[
4]

t6)
m
[a)
&)
a
(1}
2]
nay
14}
(15
18]
7
ns)
9
i20]
21)

[22]

Page 186

A: Yes.

Q: Are iessors of residential CPE subject to
state antitrust laws? ' '

A: Yes.

Q: Can you think of a reason why AT&T wouldn't
be subject to any state antitrust law by virtue of
claims relating 1o embedded base CPE?

A: Yes, I can think of 2 number of claims.

Q: Tell me, please.

A: During the divestiture proceeding, the
arguments before Judge Green, a considerable number
of states came in and claimed that the private
agreement, [ use the word “private” in quotes, it is
with a public agency, reached berween the Department
of Justice and the — and AT&T, covering the MFJ,
which had lots of marters invelving the offering of
different services, interfered with state laws, and
as I recall I didn’t — as I recall, part of that .
decision explicitly stated, and I believe it was _
appealed and thar the appellate decision also
specifically stated that a federal antitrust decree
preempted any inconsistent state law, so I think

—
-

10
(QF
12
13
{14]
(5]
118)
17
1:8]

19)

=21

Page 187
insofar as AT&T was doing something, for example,
that was required by the — the consent decree, and 1
would add insofar as AT&T does anvthing that is
required by federal law or by federal order, that
they can’t be held to account for — by a state
aniitrust law for following that federal rule. And
I — I — this is not — the best of my recollection,
this is not specifically addressed within the scope
of my — my testimony but I am quite certain thar it
is sertled law that — that state antitrust law
cannot override any federal requirement, whether it
be from an antitrust decree, a court decree, a law or
regulation, which is not ultra virus, which is within
the authority of the agency or the relevant person at
issuc.

Q: You agree that sellers of residential CPE
are subject to state consumer protection laws; right?
A: Once again, sub — to some.I mean I - as
I said before, there are some state consumer
protection laws, I'can — Tam — I do not purport to
know every state consumet protection law in every
state but I can certainly imagine state consumer

n

E)

[4]

(6}
gl

18]

S
1o
(1

f12]
03
[14]
(18]
[t6]
7
e

{191

=1
[22)

Page 188

protection laws that I would not believe would be B
valid with respect to scliers of residential CPE.

Q: Which ones? Give me the sort of the
genera?

A: Something that looks like tariff
regulation. For example, 2 prohibition on getting
out of the business is — there is a good example. A
prohibition on gerting out of the business or a
special requirement to receive a different form of
state certification to do the sale than a business
selling toasters or adding machines would have.

Q: Anything else that you can think of?

A: I — a specific requirement to price based
on some state prescribed costing methodology in much
would absolutely be prohibited. The term that [
tried to use is anything that Jooks like mariff
regulation or constitutes de facto tariff regulation,
and there is a very, very wide range of highly
detailed different examples I could oy and give.
I'm — ad infinitum. I hope [ have -~ [ mean if my
answer doesn't satisfy you, I will go on and try 1o
do more.
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1 Q: If you can think of some more, I want you

@ to el me but —

@ A: Sure.] can think of lots of more.

@ Q: Okay.

m  A: A requirement thar a seller couldn’t change

i price without notice for X days. A requirement to
7 maintain a publiciy available —

7  Q: That couldn’t change price?

m A Yes.
po @ Without notice?

pn A: Yes.Yes.I mean if somebody said you

1z can't raise the price of a piece of — of a telephone
3] that's on the shelf without publishing it in the

14} paper seven déjrs in advance of doing so, your intent
(15 to do $0.A requirement that — that goes beyond,
once again, what a seller of adding machines have,
that you have — mzke certain provisions to handie
consumer inquiries, complaints, 10 receive nortice,
things that are the eqguivalent of tariff regulation,
the historic tariff regulation I don't believe a

state is free to impose thbse on sellers of CPE.

18]
(17
(e

18]

Q: You were talking about the sales of CPE on

i Page 190
11 that? " i .
21 A: Yes, on sellers of CPE.
B Q Lessors, doesn't the same apply?
w1 A: Yes. -
i/  Q: Oris there a different set of rules for
6] lessors? ‘
m  A: “Set of rules” is not the phrase I will
8 use. .
1 Q: Iunderstand. . ]
A: Because here I would say because leasing is
1111 even closer to the traditional provision of 'tcicphonc

(19}
r2) instruments, CPE, residential CPE under tariff,

{131 that — it — there probably is an even more

4] imited -— I'm not — I'm not sure if there is. I

115 mean I'm trying to think of a spcciﬁc example of

re something rhat the state couldn't telf a lessor they

(171 had to do or couldn't do, that they could tell a

itg seller. I'm just not sure. ] —

ng Q: Can you tell me how State consumer '_

20 protection laws stand as an obstacle to the

@1} accomplishment of the FCC’s purpose of 2 comﬁcﬁﬁvc
2] CPE markerplace?

|14l

Page 191
1 A: Yes.I— the basic impediment the FCC
@ found 10 a competitive CPE marketplace was state
@ action, which I don’t — I'm not claiming bad motives
w for, but, basically, was designed to make telephone
§ companies, including AT&T, offer their CPE 1o
1§ consumers at significantly better prices, terms and
n conditions than required by the marketplace. That
1] forecloses COMPEUOrs.,
m Q: My question to you —

pog A So—
py @ — was state consumer protection laws.
nz  A: Right. So insofar as the result of a state

(13] consumer protection law is to require — a CPEisto
t4 require exactly that result, i.e., if state consumer

(15 protection law is implemented and forced or written
& in such a way as to require AT&T to provide CPE on —
1 at prices or on terms and conditions berter than

118 demanded by the marketplace, it is foreclosing

e} competitors from having a fair chance 1o win those
[20] customers.

@1 Q. Now,a few minutes ago, you told me Ltl:.lat
iz any claims made by plaintiffs’ experts that the -

Page 182

m embedded base customers, by virtue of the way in
@ which the modified negative option took place, should _
m be afforded a higher level or higher standard of,

) let's say — let's pick some action, Let’s say

s notice.To the extent by virtue of the way that AT&T
# acquired that customer base, that making a claim

m predicated upon that would be preempted; right?

i A: Yes Yes. .

@  Q: Is that express or implied?
o A Implied.

(1 Q: Any basis for — strike that,

1z What's your basis or conclusion as to why

n3) it is impliedly preempted?
A: Because the FCC made specific

(5] determinations about what type of notice should be
i given, what type of rate protection should be given,
171 what type of initia] determine — option should be
e given. States came into the FCC and said, *We don't
(19 agree with this. We think you should do something
2 different.” The FCC looked at it, made a
1) determination and said no. Somebody could
rz) continue — could file, in accordance with the rules,

Page 189 - Page 192 (50)
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(] political turmoil taking place around _

@ telecommunications and legal turmoil, even if the FCC -
@ had been upheld in circumstances like that, several
@ years of fighting over it was deemed to be very, very
15 negative to the public interest, so I urged this

(& course and, once again — '

m  Q: You urged what course?

B A: The course of negotiating with AT&T.

m Q: That the FCC direct AT&T 1o file its own

(19 proposal?

(111 A: That the FCC informally direct AT&T to file
1z a proposal on the basis of what we would negotiate
1% with them as the — a proper proposal and that that
141 would be eadorsed by the FCC.
15 Q: When did you tell them to do that? We are
pe in the spring of '83, aren’t we?
pn A We are in before that, that we told them to
i8] do that.
pe Q: Okay. So —

re;  A: It would have been in — I would say in mid

{211 '82 to late '82, probably, that we started ralking
=z about the CPE thing itself.
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m  Q: What were you doing, then, tell me step by

[ step, the thi:igs you were doing in, you personally,

@ in the spring of 1983, before you left with respect

#1 to-the notice. What were you doing?

@ A: With respect o the notice?

©  Q: Yes.

7 A: I —Ican't remember what I did with

18 respect wo the notice specifically. [ would assume

s that some drafts of it were prepared for me but
po] the — insofar as the notice was designed to put out
11 the AT&T proposal, I think I know when I left, it was
113 well understood that the FCC would, subject to minor
{13 tinkering as the result of the commments, would adopt
p4) that proposal.
ng  Q: Okay And then you left in june of ‘837
ne  A: Yes. ‘
07 Q: And whar did you work on starting in that
18 summer for AT&T?
ne  A: Longterm deregulation.
ro,  Q: Of whar?
iz A: Tariff communication services,
=2 long-distance services, primarily private line and

[ wartts, At that point it was not focused on any
@ residential MTS services. It was high volume
13 business pansmission services which were then
# subject to some competition and which AT&T was very,
5] very anxious to receive more flexibility to be able
i to lower prices.
M  Q: Were you in the &ll, let’s say through "82
@ and the spring of '83, involved in the negotiations
@ with AT&T?
na  A: On CPE?
1 @ Yes.
g A: Yes.
n3 @ And what were you doing day to day in those
{14 negotiations with AT&T on behalf of the Federal
s Communications Commission?
ne A Discussing what — how far AT&T was
117 prepared 1o go in terms of providing price
g protections and other bencfits to competitors and
(18] Customers.
po  Q: Who were you tzlking to at AT&T?
Ry A: At AT&T, there were a2 number of people that
2z I can remember who were very involved in this. Dan
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1 Kulkin would be one, George Moreland would be odc T
@ Wiltiarn Stump would be one, Jim Billingsly was the —
@ the prime one who was closest to — to bcihg ablc to -
) make a decision on it, John Zieglus was another who
15 was quite involved, and I believe at this point '
6] Howard Trinens was also involved — Howard Trinens
(- was also involved in this, Bob Allen, Robert Allen,
18 was onc of the people ﬁho was involved in discussing
@ this. Jim Olson, James Olson, was another person.

100 Those are the — the people that I specifically

p1 recall at AT&T.

12 Q: Did you ever deal with a man named Harold

(13 Burlingame?

e A Idon't believe s0.On this? I met him, 1

115 think, once or twice but —

16 Q: How did you meet him?

pnn A: At functions, [ think,

pg  Q: What functions?

ne Al The — AT&T would regularly sponsor things

o like art shows, you know, they sponsor an exhibit at

21 one of the national gallerics and would invite all

tzz the staff at the FCC. In addition, there would be a
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{1 Christmas party that would be held, functions like
(@ that. .

@  Q: And the FCC staff would be invited to the

k) Christmas party? '
m  A: Yes. _

g Q: Did you go to those events?

m A: To some of them, yes.

®  Q: Where did you have your Christmas parties,
= the ones that AT&T sponsored for the FCC?
pg MR.BENNETT: Objection to the form of the
[11] queston.

iz THE WITNESS: One of them I rernember was in

‘(13 the — the building where their offices — I don’t

114j know if they still are there bur certainly were

ns there, I think it is called Lafayette Square. It is

g berween 20th and 21st, berween L and M. That —

171 that’s one that I'very specifically remember.

e ' BY MR. TILLERY:

g Q: Now, at these Christmas parties and other )
ro functions, did employees of AT&T come and mix with
21 the FCC staff and talk 1o them?

122 A: Yes.

Page 182

m  Q: Get to know them?
7 A ch.. 7
3 Q: Was there negotiation during some of these
@ evemts, 100 — discussions, at least?
i A: I —1Ican't specifically recall one bur I
18 think it is fair to say that on occasion, there was,
1 not generally, but on occasion. There could be some,
18 yes. - :
m  Q: Were you involved, as far as you know, in
gy all of the negotiation with AT&T regarding CPE? .
o MR.BENNETT: Objection to the form of the
1121 question. It is vague,
k) BY MR.TILLERY:
f4  Q: In this time period, '82, '83 time period?
15 MR, BENNETT: My form of the objection goes
ng) to the word “involved.” ‘
17 THE WITNESS: No, I don't believe so.
(18] BY MR.TILLERY:
ns  Q: Who clse at the FCC was negotiating with
(20 the AT&T company? _
217 A: The other pcdplc would have been Jim Smith,
2z Gary Epstein, Mark Fowler, Randy Nichols, Jerry

)

9

Fritz. Those are the people who —

Q: Who is Jim Smith? Is he the fellow you ran
into on the street a few weeks ago?

A; He at the time was a legal assistant for
the chief of the Common Carrier Bureau.

Q: What did these people do that you just
referenced at FCC? What were their jobs?

A: [ just told you Jim Smith.

Q: Right,

A: Gary Epstein was chief of the Common
Carrier Burcau, Mark Fowier was chairman of the
FCC. Randy Nichols was his chief of staff. Jerry
Fritz was his common carrier assistant. Let me just
also say that I — I am certain that particularly on
a number of minor details, aﬁd probably other things,
as well, the — that other people negotiated. The —
I'm trying to think about whether it was on this,
Certainly on any macter that related to enforcement,
specifically with respect to multi-line CPE, Kathy
Levitz would have been involved, and Greg Vogt, as
well. In addition — and those were ‘thc.—'; the chief
and deputy chief of what was called the Cl-2 task. - - -

ol

o

ol

(8]

®
poy
)
17
(3l
4]
(8]
136)
b7
18]
119]
f20]
f21]
2
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force that was a body set up to ensure compliance
with the CI-2 rules, primérily focusing on separate
subsidiary marters but geming involved to some
extent in multi-owned CPE pricing matters and looking
at other marmers, as well. They would have been
involved in discussing. I'm also certain thar other
suaff level anorneys would — I'm not sure whether
they would be characterized as negotiation but were
involved in information flow.

Q: How did all of this, these discussions,
wind their way into a conclusion on behalf of the
FCC, all these people talking, Christmas parties and
social events and daily phone discussions and
meetings, how did all this work its way into a finite
patern?

A: I would say — I'm not sure that there s 2
simple answer to that. It is important to
recognize. There was a remendous amount of
political input on this, 25 well. With regularity,
and what’s going on — a day didn't go by that we
didn't get input from a congressional siaff and
occasionally from members of Congress themselves. We
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m  A: That would be an example of it.

2 Q: Right.

@ A: Youare Saying, “Uniess you notify us.”

4 You had a formulation that is, in fact, a negative

[ option. “If you don't notify us that you want to

i change, we are — we will deem you to have decided to
@ continue to lease.” )

# Q: Are negative options considered to be -

[ anti-consumer practices, generally?
ng  MR.BENNETT: Objection to the form of the
1] question.

na MR.TILLERY: Not of the answer?

na  THE WITNESS: I'm not surc what consxdcrcd

i14] to be” means. I think that while there are a fair

ns number of special circumstances that — where they
116 end up being pro-consumer, that the majority of cases
17 in which 2 negative option is utilized is —

e certainly would not be favored by most of the — the
e professional consumer organizations or conswmer

o} rights — the professional consumer rights advocat_t;s..
f21) " BYMR.TILLERY:

[

=
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make affirnative responses, so we knew that there
would be — that if it — if it was raised that way,
it would be deemed to be encouraging people to
stay — we are not talking abour the specifics here,
we are just talking about generally now or in this
specific case?

Q: Well, you were asking me? Let’s do them
both.

A: Okay. Generally, then, I just say, you
know, it would produce a lot of peopie who just, in
addition to those who affirmatively would decide not
to send in, because it was ¢asier, some people who
were close to indifferent and would decide it was
easier not to send in and some people who never read
it or whatever who would be deemed to have here. In
this particular case, the — there was an interest on
the part of the FCC in promoting competition.The
FCC deals with the broad public interest, which
includes consumers, regulated entities, and
competitors of regulated entitics, and I think thc
view was, and this was a view that was u:gcd on us by

, i il
a1 Q: What is your belief about them? - compcutors in particular —
Page 170 Page 172
i A: All things being equal, I don’t like them. m Q@ Who ;s “us” in your answer?
m Q: Why now? - | | 1 A: The FCC collectively, including the staff
A A: Ithink that getting people to make an 3 and the Commission. '
j#1 affirmative choice is a significantly better way to wi Q: Okay, Go ahead.
15) reflect their actual wishes or desires. @ A: — that was urged on 0s 10 not make it too
g Q: As opposed to a default mccham'sm which ® easy far AT&T to retain these customers.
[ creates a customer? m Q: And whar did you do?
i  MR. BENNETT: Objection to the form of the ® A: We adopted what we call the modified
™) question. [\ negative option.
(10) BY MR.TILLERY: gy Q: Why was it called “modified™?
pn Q: Correct? gy A: Because AT&T was under a specific
nz A: Well, in the example you gave, I mean, 11z obligation not to tell people, “If you do nothing,
113) either creates 3 customer. One determines — it 1131 you will continue 1o lease your phone.” They were
114 determines which type of customer they are, in your 114l told they had 1o tell peopie you have to make a .
el :xnr!np <, but in which you, basically, say, if you 1§ choice between buying or leasing your phone and you
& 3 i 3 - .
1€ o'n t do anything, we are going to deem — we are (6] can't discuss in any way whatsoever what happens if
117 going to figure out that we know what you — what you 117 they don't.You can't do anything 1o — in fact, it
13 t. - a . ‘
(18 want.And m? rc-ason for that is that ceruinly in 118 said explicitly, “You also cannot make it any casier
19 the communications field, there is no question at all 81 to choose one of these rwo paths.”
20) that at the time we were devising IhlS we were well ro Q: Did you get involved in this 1983 notice?
[211 aware of the difficulty, pariicularly in the @y A: Yes
2 post-divestiture environment, of getting people to Rz Q: Whar was your role?
McCorkle Court Reporters (312) 263-0052  Min-U-Script® (45) Page 169 - Page 172
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(m  A: I'was probably on the line between who _
@ was — who was the number one negotator in deciding
@) it. They were collective. [ was not the most senior
la1 person there at that time but this was :{ matter
s within my jurisdiction to develop a plan and the
te] person who was my superior then might say he was the
7 most important person because he made the final call
(e1 on it but it was — '
@  Q: When was the final call made?
poi  A: The final call was made at two different
“py levels. The final call, first of all, in telling
117 AT&T what we wanted them to file, the informal
1s31 negotiations was made, I woulid say, probably six
114] weeks to their filing — prior to filing their lewer
15) making this proposal.
pel  Q: When would that have been, if you can give
(11 me a date?
rg  A: I guess March or April,
ps  Q: March or April of "83?
;A Yes.
ey Qi They filed a lenter?
2z A: Ithink they filed ita lile bit — I

P Page 174
in ‘can't remember. I think they filed it in April and .
@ May. _ _
@ @ Okay.And then what did you do after thar?
@) A: Personally or the Commission?
5 Q: You, personally.
®  A: With the letter?
m Q: Yes.
& A: We put it out for public comment.

@ Q: Had you dene something drafting anything
1o before thar time?

ny A: Anything?

7z Q: Yes, with respect to thart lenter, to the

8

[13] notce.

ng Az Yes, I mean I — we — I think it was

(8 fairly routine 1o put the public notice out, you

i1 know, putting the letter on notice and telling other
{1m people 10 come in and — and file on it. But ar the

ne) time, we were having daily conversations w1th all

19 interested parties every émglc day. The — which at
=0 this point was very confusing because it involved not
21 just the people who had been in this docket

®2) throughour the entire period of time, they had AT&T,

Page 175
111 the competitors, the states, but b;:causc this was '
a1 berween the announcement and implementation of
13 divestiture, we had these new regional holding

14
e lot of controversy about whart degree of autronomy they

companies which were staffed and which — there was a

& should have but each and every one of them, by this
m point, had their own federal regulatory péoplc.

i lawyers, managers, and all, and they had a major

@ interest in this, as well so it was all this

(o) multiparty discussion.

i1 Q: So walk me through your role.You were

nz tlking about April or May of 1983. Walk me through
(13) what you did pcrsonally

-|lng  A: After the announcement of divestiture, rhc

1151 FCC, basically, halted the Computer I detariffing
ne process for embedded CPE because this was a

117 significant event which impacted in }rmjor ways all
pe] regulatory activities. Most people view it as the

191 single most major event in the field of

_iRo telecommunications generally, as well as the

21 regulation of telecommunications. And so the FCC

" Izz1 decided that it was appropriate 10 — to come up with

Page 176
111 a plan about how to deregulate embedded CPE.They '
@ also decided — and I say this was a unanimous
@ decision thar all the staff, the comrmsswncrs
u} everybody understood this, because these were matters
i under my jurisdiction, I participated in meetings
i that made this decision at the staff level and
m briefings of the chairman, as well, In addition, it
® was my view, which I urged and which I think was
® accepted by the chief of the Common Carrier Bureau
to] and certzinly by the chairman of the FCC, that there
1] were significant legal risks involved in attempting
1121 to impose 100 onerous conditions on AT&T with respect.
13 to the derariffing of CPE and that the most '
{14 appropriate mechanism to provide an order that was 2
1§ good balance between the segments of the public:
p16 interest and what was politically sustainable was to
17 have AT&T “volunearily,” and I use the word in
(18] quotes, this is the way the FCC always worked, submit
(s a plan which could be approved by the FCC rather than
za; have the FCC issue an order that AT&T would take to
fz11 court saying you don't have the power to do this,
(2 which, in a very chaotic era, with all types of
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